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Court of Appeals of the District of Columbia. 


No. 4052. 

Sara E. Cotte et al., Appellants, 

vs. 

Tucker Iv. Sands, Receiver, &e., et al. 


a Supreme Court of the District of Columbia. 

In Equity. 

No. 35493. 

Sara E. Cotte, .1. C. Gorman, John R. Miller, et al., Plaintiffs, 

vs. 

Tucker K. Sands, as Receiver of United States Trust Co., a Corpo¬ 
ration, and Continental Trust Company, a Corporation, Defend¬ 
ants. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Filed Oct. 13, 1917. 

In the Supreme Court of the District of Columbia. 

In Equity. 

#35493. 

Sara E. Cotte, J. C. Gorman, John R. Miller, R. Nelson Ste- 
vens, J. L. Allison, Elva Alt, Lees Amelung, J. W. Amey, 0. P. 
Anderson, Francis H. Bagley, Latham A. Baker, Jos. A. Bald¬ 
win, Elsie L., Grace M. and R. Louise Balls; Alma Barnett, joint 
owner with Alemda C. Challinor; Valerie Bartz, Frank Beard, 

1—4052a 
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John Beavan, Christian J. Berk. Emma D. Bengtson, II. AY. Ben¬ 
nett, John A. Belles, John I). Booth, Sarah II. Breck, John D. 
Brittain, Robert AY. Brown, A. C. Buensod, IT. AY. Buttolph, Wil¬ 
liam II. Campbell, Marion Carter, Archer L. Chapin, Frank K. 
Chew, Eben B. Clarke; Lorenzo C. Cook, joint owner with II. M. 
Matthews; Will J. Cooke, Wm. E. Corne, George B. Cris- 
man, Sam’l A. Curry, Edward J. Darlington, A. E. David¬ 
son, Dennis W. Davin, Charles II. Davis, Ilarrv Davis En¬ 
terprise Company, J. G. Davis, Will J. Doming, J. W. Devison, 
E. A. Dickey, Mears J. Dilworth. joint owner with C. M. Marshall; 
Charles P. Doegler, Jane and Agnes Downton, Edouard J. and 
Helen H. Du Bois, G. W. Duffus, John C. Duffy, Franz Oskar 
Edstrom, Mi's. Emilio M. Eilert, Philip E. Eisenmenger, Wm. J. 
Eisenmenger, C. II. Glimmer, Charlotte J. Dean, Gordon Eldrid, 
Herman Elsas, Alexander England, Chas. D. Fenhagen, A. I. 
Findley, Leonard C. Foelix, Walter -I. France, Charles M. French, 
D. D. S., J. II. Fry, Alan R. Fullarton, Emil E. Gabler, I. A. 
Garee, Samff J. Garrett, Leonard V. Giles, Mrs. Elizabeth M. Go¬ 
mez, William J. Graham, O. F. Grant, Chas. F. Greene, C. F. 
Gregory, August M. Glimmer, Roland J. Iladlv, Alfred C. Ilaines, 
Simon P. Ilamelbnrger, Robert B. Harrison, Philip War¬ 
ner Harry, Robert C. Rail, Max Hart, Dr. Harold M. Hays, 
E. II. Ilavward, Sidney F. Ilavward, Marv C. Held, II. T. 
Hendrickson, William P. F. Hill. Charles Hoffman, A. F. Holli¬ 
day, Samuel D. Ilublev, Walter W. Irwin. Llovd L. Jackson, W. 
W. Jeffries, Ilildur R. Johnson, Louisa G. Y. Johnson, Frances R. 
K. Jones, W. L. Kann, Homer J. Iveeblcr, John Keegan, William 
H. Kelsey, Geo. Kenderdine, W. S. Kidder, W. S. Kidder, joint 
owner with W. J. Russell; Irving C. King, Frank Kingsland, 
James Krauss, Fred Kuchler, 1. Kuhe, Ezra M. Kuhns, Thomas F. 
Laheney, Mrs. Amanda Lawrence. Irving Levy, W. S. Linderman, 
Then. F. Lips, Georgia E. Lowry. James E. McClernon, Andrew C. 
McKenzie, Donald McNeil, John J. McSwoeney, Allan T. Mac- 
Krell, J. A. MacMurcky, Cora S. Maggini, AY. G. Massey, John S. 
Medairv, D. A\ T . P. Meverholz. C. Hetherington, Henry 

Meverholz, E. E. Miller A. G. Mills. Louis F. H. Mitels- 
« ^ 

dorf, Mrs. Clara K. and J. A. Murdoch, AY. Edward Myers, 
Ira L. Neill, Harrv J. G. Niehaum, John II. Niebaum. W. H. Nie- 
baum, AA r m. H. Nolan. Karl F. Nopper, Thomas J. O’Mara. J. M. 
Pfeiffer. Thomas C. Phelps, C. J. Pickering, Lyman L. Pierce, 
James E. Plunkett. Edna R. Pomeroy, AA T esley Pullman, Adolph 
Rado, Chas. E. Rail, AA T m. M. Reindollar, J. P. Rigsby, F. AY. Rob¬ 
inson, A. J. Rosentbal, Mrs. Frances Ross, AA T illiam Rothengatter, 
J. AV. Ryan, A. J. Salm, Iv. L. Sanes, Chas. AA r . Scarborough, An¬ 
drew G. Schultz, H. C. Scobey, S. C. Scott, Laura C. Schmucker, 
Fred Schultze, Henry F. Schwarz, Edwin H. Season. Robert K. 
Sheppard, Earl C. Sherrick, E. J. Shriver, AY. G. Sickel, J. R. 
Sloan, J. Howard Slocum, Mrs. AVm. Sommer, nee Mrs. 
V. McClintock, C. H. Hagerty, \Ym. F., Chas. F. and Ar¬ 
thur T. Sommer, A. L. Teetor, Karl L. Sommerlat, Fehz 
Spitzner, A. M. Stearns, Charles AA r . Stebbins, George C. Steele, 
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Frederic G. Stetson, R. Nelson Stevens, W. F. Stevenson, Walter 
C. Stone, Ella V. Storer, joint owner with Floda McComb; Henry 
A. Suinnicht, Mrs. A. M. Symonds, W. C. Thomas, W. S. Thom¬ 
son, Mrs. Lizzie R. Thrasher, M. W. Tingley, Edward B. Tobie, 
Harold J. Turner, M. W. Velsey, E. Wedeman, Mrs. Fannie 
Warner, Covington Westlake, Mrs. Margaret McNeil Whitehead, 
A. L. Willard, Minnie M. Williams, Howard Wood, S. J. Woolley, 
Charles A. Wright, A. J. Wyant, Jessie B. Wylie, David A. Ans- 
bacher, Albert Bettinger, Charles F. Denser, George P. Denser, 
Joseph Garretson, P. A. Henry, Andrew Niedenthal, Mrs. Kate M. 
Seward, A. N. Sieborn, R. B. Small, Viola H. Waters, J. L. 

6 Miller, John R. Miller, Geo. W. Weedon, C. H. Gummer, 

A. L. Teetor, Charlotte J. Dean, J. F. Kane, Luke H. 
Frasher, Mary Wilhelmina Ganz, M. W. Velsey, August R. 
Kolb, J. A. McCarthy, Herbert S. Stafford, Andrew N. Peterson, 
Willis Laurence, Plaintiffs, 


vs. 

Tucker K. Sands, as Receiver of United States Trust Co., a Corpora¬ 
tion, and Continental Trust Company, a Corporation, Defendants. 

Bill for Accounting and Other Relief. 

The Plaintiffs respectfully show to the Court: 

1. The Plaintiffs above enumerated are citizens of the United 
States, residing in different parts thereof. They bring this suit in 
their own right and on behalf of all others similarly situated, who 
number upwards of fifteen hundred (1,500) persons, who may here¬ 
after, upon proper proceedings, be made parties hereto. 

2. The Defendant, Tucker Iv. Sands, is sued, leave of this Honor¬ 
able Court first being had, in his capacity as reeciver of United States 
Trust Company, a corporation, said receiver having been appointed 
and having qualified under a decree of this honorable Court. 

3. The defendant, Continental Trust Company, is a corporation 
doing a banking and trust company business in the District of 
Columbia, and is sued in its own right and as trustee, as will herein¬ 
after more fully appear. 

4. The plaintiffs separately and respectively, from time to time, 
entered into certain written agreements with Frederick Mertens, 
Wi-liam M. Mertens, Henry F. Mertens and John H. Mertens, trad¬ 
ing as F. Mertens’ Sons of Cumberland, Maryland, a co-part- 

7 nership, and with the United States Trust Company as trustee 
or with Continental Trust Company as substituted trustee, all 
of said agreements being of the same tenor, substance and effect, 
except that in certain cases after the substitution of the Continental 
Trust Company as trustee in the general enterprise hereinafter men¬ 
tioned and set forth, said agreements contained in lieu of the name 
of United States Trust Company, the name of Continental Trust Com¬ 
pany. (A specimen form of said agreement is herewith filed, marked 
“Plaintiffs’ Exhibit A” and is prayed to be read as a part of this bill 
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as fully as if herein completely sot forth.) Under the said agree¬ 
ments, as will appear from an inspection of said specimen agreement, 
it was understood and agreed between the several plaintiffs with the 
said Mertens’ Sons and with either the defendant United States Trust 
Company, or with Continental Trust Company as substituted trustee, 
that in consideration of certain cash payments by the plaintiffs and 
each of them to one or the other of the said defendant Trust Com¬ 
panies as trustee or as substituted trustee, and in further consideration 
of the giving by the said plaintiffs to one or the other of the defend¬ 
ant trustees, of a certain number of promissory notes payable to the 
order either of the United States Trust Company as trustee or of the 
Continental Trust Company as substituted trustee, as aforesaid, that 
upon the full payment of said notes running over a period of five 
years from the dates upon which they were given, the plaintiffs 
should have conveyed to them by the said Trust Company as trustee 
or as substituted trustee, certain property or tracts as called for by 
said agreement, in the locality designated as ‘‘Green Ridge Valley*' 
in Allegany County, State of Maryland. Under the terms of said 
agreements F. Mertens’ Sons undertook that the defendant Trust 


Companies should make the conveyances hereinabove referred to as 
trustee and the defendant Trust Companies themselves on their own 


behalf as said trustees, undertook and agreed with the plaintiffs to 
make to the said plaintiffs the said conveyances. Each of the tracts 


above mentioned was to consist of five acres of land, and it was ex¬ 


pressly stipulated that at the expiration of five years said tract would 
be delivered to the respective purchaser in the condition of a five 
acre commercial apple orchard, each acre thereof containing not less 
than fifty trees. Each purchaser was also to receive five acres of un¬ 
planted land adjoining said five acre commercial orchard. There 
was also to be delivered to each purchaser in the townsite of Green- 
ridge a residence lot of ten thousand square feet. The plaintiffs aver 
that they have duly complied with the terms of the contracts entered 
into by them, respectively, with F. Mertens’ Sons, and the U. S. 

Trust Company, as trustee, and with the Continental Trust 
8 Company as substituted trustee, and that they have duly made 
the payments called for by their said contracts, and have in 
every respect complied, on their part, with the terms and conditions 
of their said contracts and that the amounts paid by them and by 
other tract purchasers having similar contracts with F. Mertens’ 
Sons and the U. S. Trust Company and Continental Trust Company 
exceed the enormous sum of $3,000,000.00. 


5. The commercial apple orchard and the townsite residence men¬ 
tioned and referred to in the preceding paragraph were to constitute 
an integral part of a promotion enterprise conceived and put into 
execution under the following circumstances: Prior to the Spring 
of 1910 the firm of F. Mertens’ Sons had for some years been en¬ 
gaged in the City of Cumberland, in the State of Maryland, in the 
lumber business. They had a modest capital and good business and 
enjoyed a good reputation in that community. Among the other 
properties owned by them in Cumberland or its vicinity was a tract 
of wild and at one time wooded lands in the Appalachian mountains 
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located fifteen or twenty miles from Cumberland. At the time men¬ 
tioned most, if not all, of the valuable timber had been cut from 
the property, which was of little, if any, intrinsic value. Upon in¬ 
formation and belief sometime prior to the Spring of 1910 F. 
Mertens’ Sons had attempted to dispose of a large portion of this 
property for five dollars ($5) an acre but without success. Some¬ 
time in the Spring of 1910 the said F. Mertens’ Sons conceived the 
plan of converting this otherwise valueless acreage into a great com¬ 
munity apple orchard enterprise and to offer small tracts thereof to 
the general public upon the representation that enormous profits 
might be expected from apples grown in so favorable a locality, par¬ 
ticularly if the orchards were cared for and the product marketed 
by an association of several thousand growers, a large number of 
whom would take up their residences in the townsite of Green Ridge, 
and especially where the product could be advertised and marketed 
by the association. To enable the marketing of the product, in addi¬ 
tion to hundreds of miles of automobile boulevards which w’ould be 
run through the property, a public road would pass along one front 
of each tract sold and all the tracts collectively would be linked with 
a great trans-continental railroad by means of a branch railroad. The 
townsite was to be a “ncw T city to be given to the world,” which 
would afford ‘‘excellent opportunities in many lines of business.” 
Tw’o hundred and fifty, five-year-old apple trees, ten acres of ground 
and a residence lot in this new’ city were offered for prices ranging 
upward of Twenty-two Hundred and Fifty Dollars ($2,250) 
9 or more. The development of the enterprise was to be con¬ 
ducted by “a firm sixty (60) years in business w’ith resources 
of Five Million Dollars, liability of individual members of firm un¬ 
limited, not incorporated; no stocks, no bonds.” To prepare the 
mind of the public for the serious consideration of these representa¬ 
tions and promises and to induce them to go into this enterprise, 
a large number of attractive and expensively gotten up pamphlets 
w r ere prepared and disseminated. A number of these pamphlets, 
marked “Plaintiffs’ Exhibits B, 1, 2, 3, 4, 5, 6, 7, 8, 9 and 10,” arc 
filed herew ith and prayed to be read as a part of this bill. 

6. These pamphlets approach the enterprise from various angles— 
some of them dwelt at great length upon the enormous profits to the 
ow’ners of apple orchards and cited instances from all over the 
United States of apple orchards w’hich had become worth from five 
hundred to four or five thousand dollars per acre. Other of these 
pamphlets directed the attention to the advantages of community 
production, whereby instead of a small tract owmer being left to his 
ow’n resources with an apple orchard more or less inaccessible to 
market and so situated as to afford no attraction for residence upon 
or in the neighborhood of the property, the small tract owner would 
have the advantage of dwelling in a community of several thousand 
people, all similarly ow’ners of commercial orchards, all linked to¬ 
gether by public roads and automobile boulevards wdth a branch 
railroad and the tract owner afforded an opportunity to take up 
his residence in Green Ridge townsite, which in addition to com¬ 
manding a magnificent view, had pure air, fine water, health-giving 
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mineral springs and therefore would afford excellent opportunities 
for tract owners so inclined to take up new and profitable lines of 
business in what must become a new city of considerable com¬ 
mercial and residential importance. The tract owner was to incur 
no risk in the setting out of the young apple trees or their proper 
culture until they achieved the bearing age where their fruit could 
be profitably marketed. The planting, culture and growing of the 
trees were to be taken over by F. Merten s’ Sons—all the purchaser 
had to do was to wait until during the course of five years he had 
paid all of his notes, to have turned over to him a Commercial 
Orchard. From that time on the care of the orchard and the market¬ 
ing of the product would be taken care of by an association of growers 
for a percentage of the profits. This association would be 
10 organized by F. Mertens’ Sons who as owners of unsold tracts 
would be equally interested in the successful operation of the 
association. It being obvious that it would require money to build 
hundreds of miles of automobile boulevard and other hundreds of 
miles of public roads, giving access to each tract sold and to finance 
a branch railroad through a stretch of twenty miles offering serious 
engineering difficulty and that it would require money to purchase 
and plant the apple trees and properly spray and cultivate them 
during the period of five years, one of the pamphlets prepared and 
circulated by F. Mertens’ Sons at the inception of and during the 
course of the exploitation of this scheme consisted of a dozen or more 
letters from banks and trust companies in which the firm of F. 
Mertens’ Sons was lauded, their integrity emphasized and their 
financial standing vouched for. Further to satisfy the public both 
as to the soundness of the enterpri.se and as to the ability of the firm 
of F. Mertens’ Son to conduct it along the lines of their representa¬ 
tions, the idea was conceived of deeding all of this property to some 
financial institution in which the investing public might have con¬ 
fidence and to have that institution agree to act as trustee of the 
property deeder to it by F. Mertens’ Son and of the millions of 
dollars which it was hoped the general public would, and which in 
point of fact the general public did, confide to said company as 
trustee for the purpose of safeguarding their interests and to give 
to them at the expiration of the five-year period the property men¬ 
tioned and described in the written agreements of which Exhibit A 
is a typical example and which property so described in said agree¬ 
ment was the same property mentioned and referred to in the litera¬ 
ture hereinbefore mentioned and filed herein as Exhibits B—1, 2, 3, 
4, 5, 6, 7, 8, 9 and 10. If in the selection of said trust company, one 
in the National Capital could be secured of whom it might be said 
in the literature disseminated by the firm and by the expert salesmen 
employed by them that said trust company was “conducted under 
supervision by United States Government” further hesitation would 
be uncalled for. It was also a part of the plan that extensive offices 
should be opened and that the executive department of the firm 
should embrace fifteen or sixteen departments each with an im¬ 
pressive title and a chief or secretary in charge thereof. In addi¬ 
tion to the representations made by the printed literature of the said 
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F. Mertens’ Sons specific declarations in writing were sent to “pros¬ 
pects” in which the said general statements were made the subject 
of specific promises and engagements. 

11 7. Sometime in the spring or summer of 1910 F. Mertens’ 
Sons moved their principal office to Washington where they 

took a large, expensive and impressive suite of offices and the United 
States Trust Company of Washington, D. C., agreed to become the 
trustee. A deed covering the property in Greenridge Valley which 
was to be developed into apple orchards and sold from time to time 
to various purchasers in subdivided tracts of ten acres each, in ac¬ 
cordance with the above outlined scheme, was thereupon executed 
by said F. Mertens’ Sons to the l T . S. Trust Company; said deed 
bearing date the 17th day of April. 1911, and being subsequently 
recorded on the 29th day of July, 1911, among the land records of 
Allegany County. Coincidentlv, with the execution of said deed, 
a secret agreement was entered into by F. Merten’s Sons and said 
U. S. Trust Company wherein and whereby it was provided among 
other things: 

1. “That the Trust Company was to loan to F. Mertens’ Sons the 
sum of $50,000.00 to be repaid within one year with interest of 6% 
and to be secured by notes of future purchasers of orchard tracts. 

2. That the Trust Company was to receive certain fees and com¬ 
missions for acting as trustee. 

3. That the Trust Company ‘shall not be bound by any statements 
or representations made by any person or persons, whatever, not con¬ 
tained in the circular letters and other literature pertaining to certain 
property and duly signed by it—it being distinctly understood and 
agreed that F. Mertens’ Sons and their employees and representatives 
shall not be deemed, in any sense or to any extent, the agents of the 
Trust Company, and in order to more effectually protect and save 
harmless the Trust Company against any such statements or repre¬ 
sentations, the Trust Company shall have the right to require the 
purchaser of any of said lots and parcels of land before the receipt 
from said purchaser or purchasers* of any payments on account of 
the said contracts of purchase or before executing to said purchaser or 
purchasers a deed of conveyance to the property purchased, to sign 
a waiver of any such claims against the Trust Company on account 
of any alleged statements or representations alleged to have been 
made with reference to the property so purchased or contracted to be 
purchased.’ ” 

The plaintiffs aver that said above mentioned secret agreement 
was never known to them nor brought to their attention until shortly 
before the filing of this bill. Advantage was immediately taken of 
the fact that the said Trust Company, being in the City of Wash¬ 
ington, District of Columbia, was under the limited supervision of 
the Comptroller of the Currency, to induce the investing pub- 

12 lie to believe that the said trust was “conducted under the 
supervision of the United States Government,” and this repre¬ 
sentation in addition to being made by salesmen was actually pub¬ 
lished in one of the pamphlets disseminated by F. Mertens* Sons. 
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(This pamphlet is hereto annexed, marked “Plaintiffs’ Exhibit C” 
and is prayed to be read as a part of this bill as fully as if herein set 
forth at length.) 

8. Plaintiffs say upon information and belief that before and at 
the time of accepting said trust the general outlines of the scheme of 
F. Mertens’ Sons were fully discussed with certain officers and di¬ 
rectors of the United States Trust Company including its President 
and general counsel. That they were familiar with the literature 
which was prepared for dissemination by F. Mertens’ Sons; that the 
said company before accepting said trust sent an apple orchard expert 
of its ow r n selection to make an investigation of the possibility of suc¬ 
cessfully growing apples upon the Green Ridge Valley property and 
that they had an understanding and agreement with F. Mertens’ 
Sons whereby the contracts (of which a specimen copy marked “Ex¬ 
hibit A” has been filed.) were to be prepared and after execution 
w ere to be deposited with said trust company that all notes given in 
payment for tracts purchased should be made payable to the Trust 
Company and the better to enable it to identify the tracts sold the 
individual purchaser, a correct and detailed man of tlie said property 
should be filed with the said Trust Company. The plaintiffs further 
say that the said Trust Company in accepting said trust either knew 
or might easily have ascertained that the financial resources of F. 
Mertens’ Sons were not as represented to the general public, that they 
w^ere wholly inadequate for an enterprise necessitating the expendi¬ 
ture of millions of dollars, that such an enterprise w ould require the 
expenditure of millions of dollars for the planting of thirty-two thou¬ 
sand acres of orchard and to care for them for a period of five years 
and for the construction of hundreds of miles of public roads and 
for the financing and construction of a branch railroad. And the 
plaintiffs say that the said Trust Company w ell knew' that unless the 
moneys paid into the said Trust Company as trustee were applied in 
w'hole or in large part to the financing of such an enterprise that the 
other resources of F. Mertens’ Sons were wholly inadequate to carry 
the enterprise to a successful termination and that unless so carried 
out the individual tract ow ners would be left w ith properties of slight, 
if any value. The said Trust Company well knew that the whole 
purpose of deeding the property to it as a trustee and the 
13 drafting of the contracts in such w ise that the tract purchasers 
w’ere to pay their moneys into the United States Trust Com¬ 
pany instead of making payments directly to said F. Mertens’ Sons 
was to create, and the said acts were calculated to create the impres¬ 
sion on the part of the investing public that the said Trust Company 
would safeguard the funds so entrusted to it and see that they w T ere 
applied in whole or in part so far as might be necessary to place the 
said Trust Company in the position at the end of the contracting 
period to deliver to the purchaser a five-acre commercial apple or¬ 
chard as described in the literature of the promoters and in the 
written agreements submitted to tract purchasers and accepted in 
w T riting and agreed to by the said Trust Company. 

0. At the inception of its trusteeship the United States Trust Com* 
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pany advanced to F. Mertens’ Sons the sum of Fifty Thousand Dol¬ 
lars ($50,000) which upon information and belief constituted the 
principal capital embarked by them in the enterprise and was used 
to defray the initial expense of the literature, establishment of their 
offices in Washington and the necessary advance to their corps of 
salesmen. At this time no trees had been planted upon the property 
and the Green Ridge Valley itself was but a barren and inaccesssible 
tract of unsalable land. The expert heretofore mentioned who visited 
the property at the instance and request of the Trust Company re¬ 
ported that the “Green Ridge Valiev was largely a gray mountain 
loamy soil and he thought it would produce splendid apples.” Im¬ 
mediately upon the assumption of its trust obligations toward F. 
Mertens’ Sons and the general public, as aforesaid, the said Trust 
Company caused to be made a rubber stamp upon which were the 
following words or their equivalent: 

“Without recourse to us pay to the order of F. Mertens’ Sons. 
United States Trust Company.” 

And the plaintiffs say that thereafter in every case where a pur¬ 
chaser of one of these tracts paid his money into the said Trust Com¬ 
pany, the same was immediately turned over to F. Mertens’ Sons 
without restriction of any kind as to its employment and the series 
nf promissory notes made pavable to and confided to the said Trust 
Company were forthwith endorsed with the rubber stamp hereinbe¬ 
fore mentioned and immediately handed over to F. Mertens’ Sons 
wholly without restriction as to the use to be made of them 
14 and plaintiffs further say that with the knowledge and con¬ 
sent of the said Trust Company these notes were hypothe¬ 
cated by the said Mertens’ Sons with various financial institutions for 
the purpose of raising money, the ultimate employment and destina¬ 
tion of which the said Trust Company made no effort to ascertain, 
except that the said Trust Company was well aware that at that time 
and at all times thereafter, up to their bankruptcy the said firm was 
involved in various enterprises involving the possibilities of heavy 
financial losses and of a speculative character. Plaintiffs further say 
that after endorsing said notes when and as they were confided to 
them by the makers thereof, the said Trust Company received the 
said notes, or large numbers of them, running into hundreds of 
thousands of dollars, back from the said F. Mertens’ Sons as col¬ 
lateral security for the original loan of Fifty Thousand Dollars 
($50,000) and as collateral security for further advances from the 
said United States Trust Company which at the time the said United 
States Trust Company went into the hands of the receiver amounted 
to more than One Hundred and Fifty Thousand Dollars ($150,000). 
And Plaintiffs say that during the period of its trusteeship neither 
the said Trust Company nor any of its trusteeship neither the said 
Trust Company nor any of its responsible officers or directors in its 
behalf, demanded or received any written reports from F. Mertens’ 
Sons as to the amount of money being expended by them in carrying 
out the Green Ridge Valley enterprise nor any oral reports except 
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casual reports made by one or the other of the officers of the com¬ 
pany when at the Trust Company on other business nor did the said 
Trust Company make any attempt to verify the truth of any such 
casual statements nor did the said Trust Company c a use a n \ i ^ \ e -t 1 ^ 
gation to be made upon the property as to whether or not F. Mertens’ 
Sons were in good faith competently carrying out the terms of their 
contract or making a bona fide effort to comply with the promises 
made by the company to the public. The company was ignorant as 
to how many, if any, number of miles of public roads were under 
construction or even as to whether the maps and plats of the property 
showed the theoretical existence of such roads. Said Trust Com¬ 
pany was ignorant and did not seek to advise itself as to what, it 
any, step were being taken by saifl F. Mertens’ Sons to secure the 
projection of said branch railroad. In fact, plaintiffs say on informa¬ 
tion and belief, the source of such information and the ground for 
such belief being admission interest and under oath of the former 
President of said Trust Company, that the said Trust Company did 
not regard its obligation as one to the investing public but 
15 looked upon the whole transaction as involving merely a 
debtor and creditor relation between it and F. Mertens’ Sons 
to whom it had advanced and was advancing money upon collateral 
security in whole or in part composed of the notes made payable 
to it as trustee by the purchasers of such orchard tracts. Although 
some twenty-nine or thirty deeds were made to the purchasers of 
tracts, in most instances persons residing at great distances both 
from the City of Washington and from the property in which they 
had invested upon the strength of the representations made to them, 
referred to by orchard numbers and lettered sections, designated on 
certain plats, during the entire period from the Spring of 1910 when 
the sales campaign began and until July, 1914, when the trusteeship 
terminated, no comprehensive and detailed plat was filed with or came 
into the possession of the said Trust Company and such partial, in¬ 
complete plats as were ultimately deposited with the said Trust Com¬ 
pany were prepared by the so-called engineering department of F. 
Mertens’ Sons and were accented by said Trust Company wholly 
without any attempt at verification or correction. This was the 
entire supervision and control exercised on behalf of the investing 
public by said Trust Company. And this, notwithstanding the fact 
that at the inception of its trusteeship and at the beginning of the 
campaign to induce the public to invest in this orchard enterprise, 
the United States Trust Company over the signature of Charles W. 
Warden, its then president, sent out a circular letter addressed “To 
Whom it May Concern” and which circular letter was in large num¬ 
bers placed in the hands of the sales agents and otherwise given out 
for distribution to “prospects” and was distributed to prospective pur¬ 
chasers, including the plaintiffs, in which said circular letter so ad¬ 
dressed and circulated as aforesaid, appeared the following statement: 

“Before accepting above trusteeship, which was designed to safe¬ 
guard purchasers and for convenience in handling, we caused an ex¬ 
amination of the land to be made,” etc. 
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This letter, marked “Plaintiffs’ Exhibit D,” is hereto annexed and 
prayed to be’read as a part hereof as fully as if herein set forth at 
length.) 

10. In July, 1914, by reason of the United States Trust Company 
being compelled to liquidate its affairs, the trusteeship theretofore 
assumed by it was taken over by the Continental Trust Company. 

At the time of taking over the trusteeship, Mr. C. W. Worden, 
16 the former President of the United States Trust Coppany, and 
the officer in charge during the negotiations which culmi¬ 
nated in the original trusteeship, was Vice-President of said Conti¬ 
nental Trust Company. Mr. Bates Warren, a director of the United 
States Trust Company during the period when the trusteeship was 
assumed was Vice-President of the Continental Trust Company and 
Mr. Charles A. Douglas, who was general counsel of the United 
States Trust Company at the time the trusteeship was assumed by it 
was general counsel for the Continental Trust Company. At the 
time of the assumption of the trusteeship by the defendant, Conti¬ 
nental Trust Company, over One Hundred and Fifty Thousand Dol¬ 
lars ($150,000) was due from F. Mertens’ Sons to the said United 
States Trust Company secured by collateral consisting in whole or 
in part of the notes of the orchard tract owners, but what notes and 
of which tract owners*the plaintiffs are ignorant and hereby call upon 
said defendants to make a full disclosure thereof. This indebted¬ 
ness which it became necessary for the new trustee to assume it did 
assume by taking over at the same time the collateral security above 
referred to. 

11. On July 21, 1914, F. Mertens’ Sons over the signature of 
its President addressed a circular letter to all owners of Green Ridge 
Valley orchard tracts. This letter upon information and belief was 
sent out with the knowledge and consent of the active and respon¬ 
sible officers of the Continental Trust Company. In this letter the 
tract owners were given to believe that a number of trust companies 
in Washington were competing for the privilege of having the trust 
but that: 

“The Continental Trust Company was selected after careful con¬ 
sideration from the applications which we had from several trust 
companies. It is a strong, conservative company from the stand¬ 
point of assets as well as its personnel. This transfer makes no 
change whatever and carries with it no significance, as the new 
trustee simply carries out the duties and obligations of the old 
trustee, all the business being carried on along identically the same 
line as originally planned and agreed.” 

(Said letter is hereto annexed, marked “Plaintiffs’ Exhibit E” 
and prayed to be read as a part hereof as fully as if herein set forth 
at length.) On July 20, 1914, the United States Trust Company 
by S. J. Henry, its Vice-President and Treasurer, wrote to the pur¬ 
chasers of Green Ridge Valley orchards informing them of the 
change of trusteeship and advising them: 

“You can have entire confidence in the new trustee.” 
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“In relinquishing our trusteeship, we desire to state that we have 
never had a business connection of a fiduciary nature more satis¬ 
factory than our trusteeship for F. Mertens’ Sons.” 


17 This letter, upon information and belief, was sent out with 

the approval of responsible officers of the Continental Trust 
Company. (This said letter marked “Plaintiffs’ Exhibit F” is hereto 
annexed and prayed to he read as a part hereof, as fully as if herein 
set forth at length.) On the same day, to-wit, on July 20, 1914, the 
Continental Trust Company, over the signature of C. W. Worden, 
Vice-President, addressed a communication to the purchasers of 
Green Ridge Valley Orchard tracts, in which attention was called 
to the transfer of the trusteeship and in which occurred the state¬ 
ment : 

“We will handle the business pertaining to the trusteeship in strict 
accordance with the letter and spirit of existing contracts and assure 
you of careful, punctual and responsible fiduciary services. 

“We have known F. Mertens’ Sons as very high responsible busi¬ 
ness men and have been acquainted with the Green Ridge Valley 
orchards from their inception in the Spring and Summer of 1910, 
and from a number of inspections made at various times by several 
of our officers and directors, we believe that the property and its 
growing apple trees are having judicious and intelligent care along 
modern horticultural lines.” 


(This letter marked “Plaintiffs' Exhimit G” is hereto annexed and 
prayed to be read as fully as if herein set forth at length.) 

12. Plaintiffs say that immediately upon the assumption of the 
trusteeship, thus transferred from the defendant United States Trust 
Company to defendant Continental Trust Company, the latter com¬ 
pany caused to be made a rubber stamp in the following or equivalent 
words: 


“Without recourse to us pay to the order of F. Mertens’ Sons. 
Continental Trust Company.” 

At the same time new contracts with prospective purchasers of 
Green Ridge Valley orchards were prepared and the same were in 
tenor, manner and form duplicates of the former contracts of pur¬ 
chase prepared by the United States Trust Company as already men¬ 
tioned, except that where in the former occurred the words “United 
States Trust Company of Washington, IU C.,” there appeared the 
words “Continental Trust Company” and the plaintiffs say that there¬ 
after when cash and notes payable to the order of Continental 
18 Trust Company were received by it the cash was immediately 
turned over to F. Mertens’ Sons and the notes endorsed with 
the rubber stamp above described and forthwith delivered into the 
custody of F. Mertens’ Sons with no restrictions upon their use or 
knowledge as to their ultimate employment or destination or as to 
whether the proceeds thereof were in whole or in any part to be em¬ 
ployed in carrying out the enterprise of the Green Ridge Valley 
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Orchard community. But on the contrary the plaintiffs say that 
said notes after being delivered to said F. Mertens’ Sons were in many 
instances redelivered to the defendant Continental Trust Company as 
collateral security for its initial advance of over One Hundred and 
Fifty Thousand Dollars ($150,000) to the said F. Mertens’ Sons and 
of further advances which, between the acception of the trusteeship 
by it and the bankruptcy of said F. Mertens’ Sons, had at times 
amounted to as much as a quarter of a million dollars or thereabouts 
and the plaintiffs say that the said Trust Company through respon¬ 
sible officers thereof was perfectly familiar with the entire scheme; 
as previously outlined herein that they were aware of the representa¬ 
tions made by the literature of said F. Mertens’ Sons to prospective 
purchasers of orchard tracts, including the representations as to the 
public roads and as to the steam railroad, the upbuilding of a city of 
commercial importance controlled by the army of tract owners, and 
in general of all of the representations which are more specifically 
set forth in the preceding paragraphs of this bill of complaint. But 
the plaintiffs say, upon information and belief, the source of their 
information and the ground for their belief being the sworn admis¬ 
sions of C. W. Worden, vice-president of the Continental Trust Com¬ 
pany, and Frank S. Bright, trust officer, that from the time of its 
assumption of said trusteeship until the bankruptcy of F. Mertens’ 
Sons, neither the said defendant Continental Trust Company nor any 
responsible officer thereof ever received or demanded of F. Mertens’ 
8011 s any written report showing the progress of the enterprise, the 
amount of money expended or being expended to bring it to a success¬ 
ful termination or any reports except casual statements made from 
time to time by employees or officers of F. Mertens’ Sons while at 
the said Trust Company for the purpose of discussing other and 
specific business. The plaintiffs say that no effort was made to verify 
the accuracy of any such casual statements; that no experts were 
sent by or on behalf of the said Trust Company to make an inspec¬ 
tion of the properties, the progress of planting or the evidence of the 
proper culture of said orchard tracts except one or two visits for a 
few hours by C. W. Worden, who rode around in an automobile from 
which he on several occasions descended in order to look at a few 
of the apple trees at the point where the automobile had 
19 stopped. Mr. Bright on one occasion made a visit to the prop¬ 
erty, but himself admitted under oath that any opinion he 
might have made or report that he could have submitted would have 
been wholly without value, as he was entirely unfamiliar with the 
whole subject. One other director upon one occasion visited the 
property, a Mr. Samuel S. Prescott, a business man of Washington, 
D. C. Whether this visit was made out of curiosity or how exten¬ 
sive it was or under whose guidance the property or any of it or what 
part of it was viewed is wholly unknown to these plaintiffs. The 
I plaintiffs say that said Trust Company made no effort to inspect the 
progress, if any, upon the construction of the hundreds of miles of 
highway whicn were to front each tract and link it up with the 
branch railway heretofore referred to or to ascertain what steps, if 
any, had been taken looking to the construction of a branch railroad 
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or to verify in any manner whatever as to whether F. Mertens’ Sons 
were in good faith carrying out or even making a colorable attempt 
to carry out the inducements upon which the thousands of persons 
had been induced to purchase their tracts and other persons were 
being induced to invest large sums in these alleged orchard prop¬ 
erties. The plaintiffs say that the map or plat finally furnished 
the Continental Trust Company, which was supposed to be the plat 
or map referred to in the contracts of purchase, was furnished to 
the Continental Trust Company under the following circumstances: 

13. Mertens’ Sons in spite of the enormous sums which had 
been turned over to them by the United States Trust Company and 
the Continental Trust Company in the form of money and com¬ 
mercial paper were actually for the greater part of the period 
between July, 1914, and the time of their adjudication in bank¬ 
ruptcy in financial straits. To the knowledge of said Continental 
Trust Company they were engaged in unfavorable and exceed¬ 
ingly varied, speculative enterprises and were in need of money 
to keep the enterprise running at all. Some of the enterprises 
in which said F. Mertens’ Sons were embarked were the follow¬ 
ing: The manufacture and sale of bricks in Washington, D. C.; 
the conduct of a large dairy farm and milk production and sales 
enterprise; the operation of a Potomac River steamboat; a bank¬ 
ing institution in Washington, I). C.; a coal mining company in 
Maryland, and a retail coal company in the District of Colum¬ 
bia; land and improvement companies in the District of Colum¬ 
bia, in Florida and elsewhere; a railroad and coal company in 
Virginia; a company engaged in the manufacture and sale of clay 
products; a real estate subdivision development enterprise in Vir¬ 
ginia ; pecan groves in Louisiana; an amusement enterprise 
20 in Maryland; a mining company in Mexico; a general supply 
company in Washington, and a steel manufacturing com¬ 
pany in the State of Maryland. In addition to the foregoing F. 
Mertens’ Sons were interested in the promotion of a Chinese Ameri¬ 
can Trans-Pacific Steamship Company and in the early part of 1915 
accepted a contract whereby they agreed to purchase and resell to 
the Government of France horses for military service of a total 
value in excess of three and a quarter million dollars. All of these 
enterprises almost without exception ended in disaster for F. 
Mertens’ Sons and in many instances for those who were doing 
business with them. While large in the aggregate, the supply 
of new promissory notes from new tract owners became inad- 
quate to furnish F. Mertens’ Sons with the vast amount of col¬ 
lateral which they needed to meet the demands of the various 
trust companies and banks which had loaned them sums which 
at the time of their bankruptcy in March, 1917, were in the 
neighborhood of two million five hundred thousand dollars. It 
became imperative to create new collateral. New collateral had 
been created in a number of occasions by extravagant bond issues 
of various enterprises in which F. Mertens’ Sons embarked— 
the chief value of the bonds being the presumed financial strength 
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and credit of F. Mertens’ Sons. This financial strength and credit 
was for sometime maintained by them by most extravagant state¬ 
ments to financial agencies. By these agencies F. Mertens’ Sons were 
rated in some instances as high as eight and ten millions of dollars. 
To an inquiry addressed to one of these agencies, whose report was 
based upon data furnished by F. Mertens’ Sons, the answer was 
made thirty days before the adjudication and the decree in bank¬ 
ruptcy that F. Mertens’ Sons were of a clear worth of four millions. 
The plaintiffs say that it is now apparent from the reports and inves¬ 
tigation incident to the proceedings in bankruptcy that the obliga¬ 
tions of F. Mertens’ Sons had for a long period of time exceeded their 
assets by over two million dollars and the plaintiffs say that the Con¬ 
tinental Trust Company was aware of the financial condition of F. 
Mertens’ Sons during a considerable part of this period and early 
began to reduce the amount of the indebtedness to it by the applica¬ 
tion of the proceeds of notes of orchard purchasers which it held 
as collateral in the manner and under the circumstances above de¬ 
scribed and by demanding other collateral. To meet these further 
demands the Green Ridge Valley Orchards Company, Inc., was 
organized. This transaction consisted in the deeding to the Con¬ 
tinental Trust Company as Trustee by F. Mertens’ Sons five hundred 
orchard tracts supposed to be owned by F. Mertens’ Sons and unsold 
by them. These tracts were choice tracts, relatively speaking, in 
the Green Ridge A "alley property and in many instances 
21 these tracts had a slight element of additional value—in some 
a wooden shack or building of some kind to which an in¬ 
flated value had been given by F. Mertens’ Sons in their statement 
of assets. A map of the property was then for the first time and in 
connection with this bond issue delivered to the Continental Trust 
Company. Upon said map there appeared in the case of five 
hundred tracts the letters “B. I.,” meaning thereby that said lot 
was a lot embraced within said bond issue, and the plaintiffs say that 
from an inspection of this map, being the first map in any wise 
complete having been furnished to the original or substitute trustee, 
i it would appear that originally the scheme of numbering the or¬ 
chards and the sections was that a progressive series of numbers 
commencing with the number “one” and running to “three” or 
“four thousand” had been employed. A fact at once observed from 
an inspection of said map was that no public highways ran near 
many of the tracts, which were thus wholly inaccesible, and that 
in many of the five hundred cases where the words “B. I.” appeared 
there was an unexplained breach in the continuity of the series. 
That is to say, the numbers would run from one to nine and then 
jump to eleven and between the numbers nine and eleven would 
appear, for instance, the number twenty-six, and so on. And the 
plaintiffs say that it has now appeared upon investigation, and 
proof will be offered to show that the reason for this breach of con¬ 
tinuity was that the lots so marked “B. I.” had in many instances 
been sold to purchasers of tracts who had been allowed to pick out 
their own tracts, and that not being able to change the lot and sec- 
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tion number upon the original contract of purchase or the little 
drawing which was attached to it, the expedient was adopted of 
shifting its position altogether by shifting about the numbers of the 
lots on the plat filed with the Continental Trust Company, with the 
result in some instances, notably that of one Isaac S. Russell of 
New York City, who had purchased his lot in the fall of 1912 and 
who had purchased in all $7,400 worth of these tracts, several of 
them now appear upon the map above referred to with their shifted 
numbers and there are filed herewith three photographs taken of the 
commercial apple orchards turned over to the said Russell. (These 
photographs are marked “Plaintiffs’ Exhibits H” and are filed here¬ 
with and as a part hereof.) And plaintiffs say upon information and 
belief, the source of their information and the ground of their belief 
being the sworn statement of C. W. Worden, vice-president and trust 
officer of the Continental Trust Company, that this gentleman 
charged with tlie duty of delivering deeds to the purchasers who had 
completed their payments, made no careful inspection of said maps 
or even noticed the breaks in the continuity of the numbers 
22 or did anything other or different in conveying the deeds 
to the purchasers than to compare the orchard and section 
number in the deed tendered them for execution by F. Mertens’ 
Sons and prepared in the office of the latter with the orchard and 
section number in the contract of purchase which had remained 
in their custody. Plaintiffs further say that said plat was never 
verified or sought to be verified in any way by said Continental 
Trust Company, but was prepared 1 v the alleged engineering depart¬ 
ment of said F. Mertens’ Sons, and was furnished to said Trust 
Company years after many of the tract owners had personally se¬ 
lected or otherwise acquired their particular tracts. Plaintiffs say 
that no official plat of the subdivision was ever made or recorded in 
the office of the clerk of the proper county in Maryland for the 
reason as stated bv C. W. Worden; to have done so would have re- 
suited in an increased taxation upon Mertens’ Sons. In this connec¬ 
tion plaintiffs say that Mertens’ Sons had agreed to bear all expenses 
of the property up to the time of the delivery of the deeds and of 
the commercial apple orchards called for therein. 

14. Plaintiffs further say upon information and belief, the source 
of their information and the grounds of their belief being the ad¬ 
missions against interest and under oath of C. W. Worden, vice-presi¬ 
dent, and Frank S. Bright, trust officer and secretary of said Con¬ 
tinental Trust Company. That at the time of the assumption of 
said substitute trusteeship and at the time of the issue and circula¬ 
tion of the letters hereto annexed and marked “Exhibits A B-l, 
2, 3, 4, 5, G, 7, 8, 9 and 10, C, D, E, F, G and H” there existed a 
secret agreement between said Continental Trust Company and F. 
Mertens’ Sons whereby it was understood and agreed by said Mertens’ 
Sons that the Continental Trust Company should be saved harmless 
from any and all liability which might be incurred by them toward 
the said purchasers present and prospective by the reason of the 
assumption of the trust aforesaid by the Continental Trust Company. 
Further, upon information and belief derived from the same sources, 
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said agreement was never recorded or made public or otherwise 
called to the attention of the existing or prospective tract owners 
or of any one acting on their behalf, and was first known to said 
tract owners by the testimony of said vice-president and trust officer 
during the examination in the bankruptcy proceedings of F. Mer¬ 
tens’ Sons hereinafter mentioned. 

15. The plaintiffs say that as late as March 2nd, 1917, the Con¬ 
tinental Trust Company over the signature of Frank H. Bright, its 
trust officer, addressed a communication to the orchard tract owners, 

in the fourth paragraph of which the makers of promissory 
23 notes, some of which were then held by the Continental 

Trust Company as collateral for its own advances to the said 
Mertens’ Sons, were advised that bankruptcy proceedings in no wise 
affected their contracts and in which the thought is suggested that 
by paying up the balance of their notes they may receive a deed to 
the property. (A copy of said letter marked “Plaintiffs’ Exhibit I” 
is hereto annexed and prayed to be read as a part hereof as fully 
as if herein set forth in full.) 

16. Plaintiffs say that in the fall of 1916 the firm of F. Mertens’ 
Sons were so embarrassed that the following scheme was projected 
and put into execution; that is to say, the said firm caused to be 
organized with the advice and consent of and through the instru¬ 
mentality of Messrs. Charles W. Worden and Bates Warren, vice- 
presidents of the Continental Trust Company, and Charles A. 
Douglas, general counsel, a corporation known as F. Mertens’ Cor¬ 
poration. To this corporaton all the alleged property of Mertens’ 
Sons, consisting chiefly in supposed equities in collateral already 
pledged with a large group of banks, was deeded to said corporation. 
Mr. Charles W. Worden, vice-president of the Continental Trust 
Company, was treasurer of said corporation. The plan was to issue 
$2,500,000 of bonds against these supposed assets and distribute the 
said bonds among certain named creditors, who should accept the 
arrangement in satisfaction of their claims against the said firm. 
These concerns were mostly banks and trust companies which held 
the physical collateral, the equities in which were for the most part 
supposed to constitute the basis of said bond issue. Among other 
proposed distributees of said bonds was the Continental Trust Com¬ 
pany for the purpose of securing it against any loss which might 
accrue from the non-payment of orchard tract owners’ notes or the 
comparative valueless character of the other collateral securities held 
by it. Under this scheme the orchard owners would receive nothing 
beyond the fact that four hundred thousand dollars of the proposed 
bond issue was to be preferred and this it was contemplated would 
be purchased for cash by some of the larger financial institutions 
which were creditors of F. Mertens’ Sons and the proceeds devoted 
to the further care of the orchard tracts which had been sold, in¬ 
cluding those embraced in the bond issue of the Green Ridge Valley 
Orchards Corporation, Inc., hereinbefore referred to. 

17. Among the other assets conveyed to the corporation of F. 
Mertens’ Sons and the only asset which upon information and belief 
the plaintiffs consider to have had any real value was certain unin- 

2—4052a 
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cumbered real estate in Cumberland, Maryland, the title to 

24 which is now in the trustee in 1 ankruptcy hereinafter re¬ 
ferred to. This property was believed to be worth about four 

hundred thousand dollars, or just about the amount of the preferred 
bond issue in the F. Mertens’ Sons corporation plan. In the eventu¬ 
ality that the larger creditors, consisting of banks and trust com¬ 
panies, should have purchased the four hundred thousand dollars' 
worth of bonds and foreclosure should have taken place therein the 
effect of said proceeding would have been to withdraw from the 
said tract owners and the other creditors of F. Mertens’ the only real 
asset which could respond to their claims. It is not charged that 
such was the intention of any of the parties who prepared this plan 
or any of those who might logically have profited by it, but such at 
least the plaintiffs are advised and believe and therefore aver was 
the natural and logical result of the plan in question. 

18. Within the four months allowed bv the United States bank- 
ruptcy law after the conveyance of this property to the F. Mertens’ 
Sons Corporation, certain creditors of F. Mertens’ Sons l eing gen¬ 
eral creditors filed in the Court of the District of Columbia a petition 
of involuntary bankruptcy against F. Mertens’ Sons and praying 
that the transfer to the said corporation should be held invalid. This 
petition was consolidated with a petition filed on behalf of a large 
association of tract purchasers, who filed their petition in the United 
States District Court of Maryland. The two petitions were by proper 
orders of Court consolidated and after a trial of several days before 
Judge Rose in the city of Baltimore the further taking of testimony 
was brought to an abrupt end by agreement of counsel on behalf 
of F. Mertens’ Sons to an adjudication in involuntary bankruptcy. 
The adjudication was made on several of the grounds in the statute 
provided, including the grounds set up in the original petition filed 
in this District, based upon the transfer of the assets of said F. Mer¬ 
tens’ Sons to the said Mertens’ Sons Corporation. It is now under¬ 
stood and believed that said bankrupt estate will pay in the neigh¬ 
borhood of 15 cents only on the dollar. 

19. The plaintiffs aver that by reason of the facts and circum¬ 
stances above enumerated, to wit, first, the representations made to 
them by Mertens’ Sons, their salesmen, agents and employes, and 
sanctioned, participated in and acquiesced in by the defendant 
Trust Companies; and secondly, by reason of the several contracts 
made or assumed by the said defendants, whereby they on their part 
as trustee or substituted trustee undertook and agreed with the plain¬ 
tiffs, or assumed the obligations in said agreements set forth, them¬ 
selves to convey to the several plaintiffs commercial apple 

25 orchards located amid several thousand other similar com¬ 
mercial apple orchards linked together by public roads as 

aforesaid and afforded access to market by a branch railroad and, the 
product of which was to be marketed by the owners of the said 
several thousand commercial apple orchards under the form of an 
apple growers’ association, each orchard deriving the greater part 
of its value from the fact that it constituted an integral part of a 
vast and competently managed and executed enterprise; and thirdly, 



S. E. COTTE ET AL. VS. T. K. SANDS, ETC., ET AL. 


19 


by reason of the knowledge by the said defendants, actual or imput¬ 
able by law to them, that they were holding themselves out to the 
public or permitting themselves to be represented to the public as 
trustees to hold title to the orchard tracts and as trustees to receive 
the proceeds from the sale thereof for the benefit and protection of 
the purchasers, to the end that the said purchasers and each of them 
might and should rely upon the defendant Trust Companies to 
carry out as trustees, the promises made by. Mertens’ Sons to the 
plaintiffs and the obligations directly assumed by the said defendant 
Trust Companies to the plaintiffs by the acceptance of said contracts, 
and by the concealment on the part of the said defendant Trust 
Companies from the plaintiffs, that they had entered into secret 
agreements with the said Mertens’ Sons whereby they undertook 
to finance the said enterprise and as a part of the mode of 
financing the same, to convert to their own use as collateral security 
for the advances made to the said Mertens’ Sons, of the cash and 
promissory notes confided to the said defendant Trust Companies 
by the plaintiffs upon the representation hereinbefore referred to that 
the said Trust Companies were accepting said notes and payments 
from the public in order to safeguard their interests as investors 
in the enterprise, whereas in truth and in fact, it would appear from 
the averments hereinbefore set forth, that the real purpose on the 
part of the defendant Trust Companies in making the representa¬ 
tions hereinbefore set out was to induce the public to confide to 
them the money and notes aforesaid, to the end that the same might 
be applied by the said Trust Companies for their own security against 
the advances made by them to the said F. Mertens’ Sons; and 
fourthly, by virtue of all the other facts and circumstances herein¬ 
before in this bill of complaint set forth, the said Trust Companies 
in addition to and irrespective of the express obligations assumed 
by them as herein! efore referred to, to each of the plaintiffs as set 
forth in the terms of the written contracts hereinbefore referred to, 
and of the circular letters hereinbefore mentioned, the said United 
States Trust Company and the Continental Trust Company entered 
into and assumed a trust relationship wfith the plaintiffis and 
26 all other tract purchasers, individually and as a class, and that 
by reason of such trust relationship, they became bound to 
exercise in the interest and for the protection of the plaintiffs and 
all other tract purchasers, individually and as a class, a reasonable 
degree of care, diligence and supervision over the expenditure by F. 
Mertens’ Sons of the monies paid from time to time by the plaintiffs 
and all other tract purchasers, and to see to it that said monies were 
properly applied to the care and cultivation of the orchard tracts 
purchased by the plaintiffs and all other tract purchasers and to the 
discharge, generally, by F. Mertens’ Sons of the obligations assumed 
by them toward the plaintiffs and all other tract purchasers, growing 
out of the various prospectuses issued by them and promises made by 
them and the express contracts entered into by them wfith the plain¬ 
tiffs and all other tract purchasers, and that the U. S. Trust Com¬ 
pany and the Continental Trust Company, as such trustees, were 
especially charged with the duty of preventing any waste and 
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squandering by F. Mertens’ Sons in outside ventures in no wise con¬ 
nected with the cultivation of and caring for apple orchards of the 
monies paid by the plaintiffs and other tract purchasers under their 
contracts of purchase. The plaintiffs aver that both the U. S. Trust 
Company and the Continental Trust Company entirely failed to 
discharge their said obligations above set forth and utterly and en¬ 
tirely failed to see to it that said F. Mertens’ Sons performed their 
said obligations toward the plaintiffs and other tract purchasers and 
that by reason of the gross negligence and misconduct of the said U. 
S. Trust Company and the said Continental Trust Company and their 
utter inattention to their said duties as said trustees, the said F. Mer¬ 
tens’ Sons were permitted to divert and did actually divert the monies 
paid by the plaintiffs and other purchasers under said contracts from 
the care and cultivation of said orchard tracts, and from the building 
and maintenance of roads and generally of the completion of the 
enterprise considered as a whole, and were permitted to squander 
and did actually squander said monies so improperly diverted in 
wildcat schemes and outside enterprises and undertakings having 
no connection whatsoever with the cultivation of said apple orchards, 
whereby the monies of the plaintiffs and other tract purchasers 
that should have been applied to and used in the cultivation of and 
caring for said orchard tracts were wasted and lost, with the result 
that said F. Mertens’ Sons were utterly unable, in consequence 
thereof, to deliver to plaintiffs and other tract purchasers the com¬ 
mercial apple orchards to which they were entitled or to carry out 
the other promises made to the plaintiffs in relation to the orchard 
enterprise. 

27 20. The plaintiffs further aver that by reason of the gross 

negligence, inattention and misconduct of the said United 
States Trust Company and the said Continental Trust Company, as 
aforesaid, none of the orchard tracts in Croon Ridgo Valley con¬ 
stitute commercial apple orchards; that the orchard tracts were 
not properly pruned, sprayed or trimmed: nor was the soil prop¬ 
erly fertilized, ploughed or treated, so that the result is that about 
40 per cent, at least of the supposedly cultivated tracts will have to 
be abandoned as apple orchards, while the remaining 60 per cent., 
although of value as orchard tracts, are planted with apple trees, 
the average growth of which does not exceed two and a half years 
and none of which trees will bear fruit for years to come, and the 
plaintiffs say further that by reason of the complete failure of the 
enterprise as a whole and the failure to build public roads or a branch 
railroad, or otherwise to carry out the representations, promises and 
agreements by said Mertens and by the defendant Trust Companies 
made to them, that the enterprise as a whole is a complete failure; 
that the principal element of value of each and every apple orchard 
has been destroyed by reason of the inaccessibility of the tracts and 
the impossibility of carrying out the community plan of cultiva¬ 
tion and marketing, or of the completion of a town site, all of which 
were integral and indispensable elements of value in the orchard 
tracts for which the plaintiffs and other tract purchasers contracted. 
The plaintiffs say that it would require vast sums of money to be 
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voluntarily contributed by the individuals composing the great 
army of tract owners, to enable the orchard enterprise as the same 
was represented to them and contracted for by them, to be brought 
to completion, and that by reason of the present condition of the 
enterprise, due to the several breaches of dutv on the part of the 
defendant Trust Companies hereinbefore alleged, they, the said plain¬ 
tiffs and each of them, and all of the investors in this enterprise 
have lost all or the greater part of the trust funds by them con¬ 
fided to the defendant Trust Companies. 

21. The plaintiffs aver that by reason of the gross negligence, 
inattention and misconduct of the U. S'. Trust Company and the Con¬ 
tinental Trust Company as aforesaid both said U. S. Trust Company 
and said Continental Trust Company are liable to the plaintiffs and 
to all other tracts purchasers, individually and as a class, for the 
heavy damages and losses which have resulted to them in conse¬ 
quence thereof, and that the aggregate of said damages and losses 
and the amounts due to each of the parties injured can only be as¬ 
certained by an accounting between the parties. That such an 
accounting can only be had in a court of equity, where the 
28 rights of all of the claimants can be determined individually 
and collectively and marshalled and where no one claimant 
will be able to secure an advantage over another by a race of dili¬ 
gence or by an inability on the part of either of the defendants to 
discharge in full the aggregate claims of all tract purchasers against 
them. 

Wherefore, plaintiffs pray: 

(а) That the writ of subpoena may issue upon the defendants 
Tucker K. Sands, as receiver of the United States Trust Company, 
and the Continental Trust Company, requiring them to appear and 
file an answer to the allegations of this bill. 

(б) That an accounting may be had between the plaintiffs and 
the other tract purchasers who may hereafter be admitted as parties 
hereto and the defendants, and for the amount which mav be found 
due upon said accounting said plaintiffs and others entitled may 
have a money decree. 

(c) And for such other and further relief as to the Court may 
seem proper. 

And as in duty bound, etc. 

CHARLES F. CARUSI, 

HAYDEN JOHNSON, 

BARTLETT, POE & CLAGGETT, 

Attorneys for Plaintiffs . 

CHARLES F. CARUSI, 

HAYDEN JOHNSON, 

BARTLETT, POE & CLAGGETT, 

Attorneys for Plaintiffs. 
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29 State of Maryland, 

City of Baltimore, to mt: 

J. C. Gorman being first duly sworn on oath, says that he has read 
the aforegoing Bill of Complaint and that the matters and things 
therein stated by him as true, are true and that those stated on 
information and belief, he verily believes to be true 

J. C. GORMAN. 

Sworn to before me, a Notary Public, in and for the City of Balti¬ 
more, State of Marvland, this 11 dav of October, 1917. 

[seal.] " Carl r. mcKenrick, 

Notary Public. 

29 V 2 Oct. 13, 1917. 

Leave to file granted as to Tucker K. Sands. Receiver. 

F. L. SIDDONS, 

Justice. 

30 Exhibit A. 

Copy. 

Eq. No. 35493. 

Cottee et al. 
v. 

Sand, etc. 

F. Mertens’ Sons, October 28,1911. 

Cumberland, Md. 

Gentlemen : 

I hereby agree to purchase, and do purchase, subject to your ac¬ 
ceptance, certain property in Allegany County Maryland, hereinafter 
more fully described, namely: 

In the locality designated as Green Ridge Valley, (which embraces 
Green Ridge, Town Hill, Green Ridge Valley, White Sulphur Basin, 
etc.) the following property: 

1. Five Acres of land already planted, or to be planted by you 
during the planting season of 1911-12. Comprising a five acre 
commercial apple orchard, planted fifty trees to the acre, which you 
are to take care of and cultivate for me for a period of five years from 
this date, without additional cost. 

You are to deliver to me at the expiration of five years a five acre 
commercial apple orchard, each acre thereof containing not less 
than fifty trees. Any and all profit made in the meantime from 
the production of apples in this orchard is to be paid over to me as 
the same is realized. 

I reserve the privilege of relieving you at any time of the care and 
management of the orchard, but without otherwise changing 

31 this agreement. 
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2 . Five Acres of unplanted land adjoining the aforemen¬ 
tioned five acre commercial apple orchard. 

The foregoing property, embracing both the planted and un¬ 
planted tracts, designated on plat as Orchard No. 317 Section D. 

In the townsite of Green Ridge, subject to the townsite restric¬ 
tions, the following property: 

3. One residence lot, in size 10.000 square feet. Designated on 
the plat as Lot No. 11 Block No. 36 Section No. 2. 

For value received, and in consideration of your promise and 
agreement to have transferred and conveyed unto me, by Warranty 
Deed, all of the foregoing described property, such title to be con¬ 
veyed to me upon full payment of the purchase price herein agreed, 
I hereby promise and agree to pay to the order of the trustee, namely, 
the United States Trust Company, of Washington, D. C., as full 
purchase price, the sum of Sixteen Hundred Dollars ($1,600.00). 

Herewith I hand you the first payment of One Hundred & Fifty 
Dollars payable to the United States Trust Company, of Washington, 
D. C., and the balance of the purchase price, namely. Fourteen Hun¬ 
dred & Fifty Dollars I promise and agree to pay to the United States 
Trust Company, of A\ ashington, D. C., and I herewith give my 
series of notes for the said balance payable to the United States 
Trust Company, of Washington, D. C. 

It is hereby agreed that if any of the payments upon the notes 
hereinbefore mentioned shall be in default for a period of ninety 
days, then all money paid shall be forfeited to you, and that 
32 this contract shall be null and void, and that you shall 
then be authorized, without notice, to re-possess the property 
herein agreed to be purchased by me, as fully and to the same extent 
as if this agreement had not been made, and no money had ever been 
paid hereunder. 

It is further hereby agreed and understood, that the parties hereto 
shall not be bound by any statements, agreements or representations 
not herein contained, and no respresentative of F. Mertens’ Sons, or 
of the United States Trust Company, is authorized to change or alter 
any of the terms of this agreement. Furthermore, I have no written 
or verbal understanding of any sort that conflicts in any way with 
this agreement. 

Signature: JOHN GASS, 
Address: 600 Hastings Street, Pittsburg, Pa. 

Witness: 

H. A. LYONS. 

Accepted: 

F. MERTENS’ SONS, 

By F. MERTENS, 

Cumberland, Md., Oct. 31, 1911. 

Accepted: 

UNITED STATES TRUST CO. ; 

By C. W. WARDEN, Vice-President, 

Washington, D. C., Nov. 4th, 1911. 
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All checks and notes to be made payable to the United States 
Trust Company, Washington, D. C. 

UNITED STATES TRUST COMPANY, 

J. H. BADEN, 

Secretary, 

Feb. 10, 1917. 

Certified Copy. 

33 Copy. 

New York, Nov. 29th, 1912. 

F. M'ertens’ Sons, 

Cumberland, Md. 

Gentlemen : 

I hereby agree to purchase, and do purchase, subject to your ac¬ 
ceptance, certain property in Allegany County Maryland, hereinafter 
more fulv described, namelv: 

In the locality designated as Green Ridge Valley, (which embraces 
Green Ridge, Town Hill, Green Ridge Valley, White Sulphur Basin, 
etc.) the following property: 

1. Five Acres of land already planted, Comprising a five acre com¬ 
mercial apple orchard, planted fifty trees to the acre, which you are 
to take care of and cultivate for me for a period of five years from 
this date, without additional cost. 

You are to deliver to me at the expiration of five years a five acre 
commercial apple orchard, each acre thereof containing not less than 
fifty trees. Any and all profit made in the meantime from the pro¬ 
duction of apples in this orchard is to be paid over to me as the same 
is realized. 

I reserve the privilege of relieving you at any time of the care 
and management of the orchard, upon payment in full of purchase 
price. 

2. Five Acres of unplanted land adjoining the aforementioned 
five acre commercial apple orchard. 

The foregoing property, embracing both the planted and 
unplanted tracts, designated on plat as Orchard No. 306 Sec¬ 
tion F. 

34 In the townsite, subject to the townsite restrictions, the 
following property. 

3. One residence lot, in size 5,000 square feet. Designated on plat 
as Lot No. —, Block No. —, Section No. —. 

For value received, and in consideration of your promise and 
agreement to have transferred and conveyed unto me, by Warranty 
Deed, all of the foregoing described property, such title to be con¬ 
veyed to me upon full payment of the purchase price herein agreed, 
I hereby promise and agree to pay to the order of the trustee, namely, 
the United States Trust Company, of Washington, D. C., as full 
purchase price, the sum of Twenty-one Hundred and Fiftv Dollars 
($2,150.00). 
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Herewith I hand you the first payment of Two Hundred and Fifty 
Dollars, payable to the United States Trust Company, of Washington, 

D. C., and the balance of the purchase price, namely, Nineteen Hun¬ 
dred and Fifty Dollars, I promise and agree to pay to the United 
States Trust Company, of Washington, D. C., and I herewith give 
my series of notes for the said balance payable to the United States 
Trust Company, of Washington, D. C. 

It is hereby agreed that should default be made in the payment of 
any of the said notes for the period of sixty days after the same shall 
fall due all previous payments made shall be forfeited to you; and 
thereupon at your sole option this contract shall be void, and all 
of my right, title and interest in and to all the property herein agreed 
to be purchased by me shall terminate. 

It is further hereby agreed and understood, that the parties hereto 

shall not be bound by any statements, agreements or repre- 
35 sentations not herein contained, and no representative of F. 

Mertens’ Sons, or of the United States Trust Company, is 
authorized to change or alter any of the terms of this agreement. 
Furthermore, I have no written or verbal understanding of any sort 
that conflicts in any way with this agreement. 

(Sgd.) A. G. MILLS (Signature), 

Address: 559 W. 26th St., New York City. 

Witness: 

E. B. THOMPSON, Jr. 

Accepted: 

F. MERTENS’ SONS, 

By-, 

Cumberland, Md.,-, 1912. 

Accepted: 

UNITED STATES TRUST CO., 

By-, 

Washington, D. C.,-, 1912. 

All checks and notes to be made payable to the United States Trust 
Company, Washington, D. C. 
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36 PlVffs’ Ex. C. 

COTTEE 

V. 

Sands. 

(Picture of apple.) 

Green Ridge Valley. 

Picture. 

View from Lookout Point, Green Ridge Valley, Maryland. 
Largest Commercial Orchard Community in the World. 

More than One Thousand Satisfied Orchard Owners. 

Five Salient Facts for Investors. 

1. Safety and permanency of investment unquestionable. 

2. Enhancement in values of 40 per cent per annum during first 
five years. 

3. Yields a profit after the fifth year, gradually increasing from 
10 per cent to 200 per cent per annum. 

4. A comfortable income for life assured. 

5. A certain future income provided for one’s family. 

37 Development Conducted by a Firm Sixty Years in Business, 

with Resources of Five Million Dollars. 

Liability of Individual Members of Firm Unlimited. 

Not Incorporated. No Stocks. No Bonds. 

32,000 Acres of Approved Orchard Land Being Planted to the Best 

Varieties of Commercial Apple Trees. 

One Hundred Miles of Automobile Boulevards through Property. 

Green Ridge Townsite the Center of One-half the Population of the 

North American Continent. 


New City to be Given to the World. 
Excellent Opportunities in Many Lines of Business. 
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Situated on Two Transcontinental Railroads, Canal, and River in 

the Heart of the Appalachians. 

An Ideal Country Home. 

Magnificent Scenery. Delightful Climate. 

Fish and Game in Abundance. 

Health-giving Mineral Springs in Midst of Community. 

Orchards Cared for and Product Marketed by Association of Growers 

for Percentage of Profits. 

A Congenial Occupation and Lucrative Business for Resident Owners. 

A Safe Investment and Large Profit for Non-resident Owners. 

Commercial Orchard of 250 Five Year Old Apple Trees, Ten Acres 
of Ground, and a Residence Lot in Townsite for $2,250. 

38 Purchase Price Payable in Five Years, Without Interest or 

Taxes. 

Fiscal Agent: United States Trust Company, Washington, D. C. 
Conducted Under Supervision of United States Government. 

Founded 1851. 

F. Mertens’ Sons, 

Cumberland, Maryland. 

Frederick Mertens, 2d. Henry F. Mertens. 

William M. Mertens. John H. Mertens. 

Executive Department. 

C. W. Marsh, General Manager; John Mitchell, Jr., Financial Man¬ 
ager; W. M. Biden, Office Manager; L. V. Byrd, Chief Account¬ 
ant ; J. T. Considine, Cashier. 

Green Ridge Valley Organization. 

John P. Walker, Superintendent. 

(Formerly of the United States General Land Office.) 

Horticultural Department: Prof. J. A. Runk, Chief Horticulturist 
(Formerly of the Pennsylvania State College of Agriculture). 
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Agricultural Department: W. L. Amoss, Chief Agriculturist 
(Formerly Director Farmers Institutes of Maryland). 

Clearing Department: J. AV. George, Chief. 

Timber Department: J. P. George, Chief. 

39 Engineering Department: F. O. Rappanier, Chief Engineer. 
Roads Construction Department: IT. M. Trenor, Chief. 
Building Department: Edward 8. Schilling, Manager. 

Sanitary Department: Dr. AV. P. Kirby, Physician. 

Public Service Department: L. X. Ford, Chief. 

Association of Growers: J. S. Tavlor, Secretary. 

Commissary Department: J. A. Holston, Chief. 

Transportation Department: E. R. Bittner, Chief Mechanician. 
Paymaster s Department: J. II. Parr, Chief. 

Live Stock Department: I. lines, Boss. 

Sales Department: J. P. Douglass, Leonard Greene, D. S. Walker, 
Salesmanagers, Cumberland, Md. 


Branch Offices. 


AVashington, D. C. 
New York City. 
Cleveland, Ohio. 
Philadelphia, Pa. 
Pittsburgh, Pa. 


Chicago, Ill. 
Detroit, Mich. 
Indianapolis, Ind. 
Baltimore, Md. 
Cincinnati, Ohio. 
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Plaintiffs' Ex. D. 


Cottee et al. 
v. 

Sands, etc. 


Capital One Million Dollars. 


Chas. W. AVarden, 

President. 
James Trimble, 

First Vice Prest. & Secy. 
Colin H. Livingstone, 

Vice President. 


George AV. Faris, 

Vice President. 
Richard E. Claughton, 

Treasurer. 
Chas. A. Douglas, 

Counsel and Trust Officer. 


United States Trust Company. 

Operated under Supervision of the United States Government, 

Washington, D. C. 

To whom it may concern: 

Messrs. F. Mertens’ Sons, of Cumberland, Maryland, have trans¬ 
ferred to this Company, as Trustee, with general warranty of title, 
their Green Ridge Valley property comprising between thirteen and 
fourteen thousand acres of land in Allegany County, Maryland, 
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lying contiguous to the Baltimore and Ohio and Western Maryland 
Railroads, also the Chesapeake and Ohio Canal. 

It is proposed by Messrs. Mertens, who are men of high financial 
standing, to convert most of this acreage into a modern commercial 
apple orchard, and dispose of same to individual purchasers in tracts 
of convenient size, and to such purchasers, this Trust Company will 
execute deeds upon payment of purchase price. 

Before accepting above Trusteeship, which was designed to safe¬ 
guard purchasers and for convenience in handling, we caused an 
examination of the land to be made by a most successful apple 
41 grower of long experience, and we believe that the character 
of soil, elevation, and climatic conditions, all contribute to 
the making of an ideal location for raising high grade apples. 

Respectfully, 

C. W. WARDEN, 

President. 

PlYfs’ Exhibit No. 9. 

Def’ts’ —. Date 1-15-23. 

Plaintiffs' Ex. E. 


Cottee et al. 
v. 

Sands, etc. 


(Founded-, 18—.) 


Maryland-George’s Creek Coal 
Min-. 

Boat Builders. 

Saw Mills. 

Lumber Manufacturers. 


Mt. Vernon & Marshall Hall 
Steamboat Line. 
Chesapeake & Ohio Canal 
Boat Line. 

Green Ridge Valley Orchards. 


F. Mertens’ Sons. 

(Cumberland, Maryland.) 

Washington Office: Woodward Building. 

Washington, D. C., July 21, 1914. 
To owners of Green Ridge Valley Orchard property: 

We desire to notify you of the transfer of the Trusteeship of the 
Green Ridge Valley orchards. 

It became necessary to make such transfer because of the 
42 liquidation of the affairs of the United States Trust Company. 

The Continental Trust Company was selected, after careful 
consideration, from the applications which we had from several 
Trust Companies. It is a strong, conservative Company from the 
standpoint of assets as well as its personnel. 
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This transfer makes no change whatever and carries with it no sig¬ 
nificance, as the new Trustee simply carries out the duties and 
obligations of the old Trustee, all the business being carried on along 
identically the same line as originally planned and agreed. 

Very truly vours, 

F. MERTENS’ SONS, 
Per F. MERTENS. 

Plaintiffs’ Ex. F. 

Cottee et al. 
v. 

Sands, etc. 

United States Trust Company. 

» 

Capital $1,250,000. 

Under United States Treasury Department Supervision. 
Eldridge E. Jordan, Chairman of the Board. 

Lawrence O. Murray, President. 

Arthur Lee, Vice President. Balch B. Wilson, 

Samuel J. Henry, Assistant Treasurer. 

Vice-President and Treasurer. Luther E. Schreiner, 

James H. Baden, Secretary. Assistant Treasurer. 

William C. Worthington, Wade H. Ellis, 

Assistant Treasurer. R. Golden Donaldson, 

Counsel. 

Washington, D. C., July 20, 1914. 

To purchasers of Green Ridge Valley orchards: 

We desire to inform you that we have transferred to the 
43 Continental Trust Company of Washington, D. C., the trus¬ 
teeship heretofore existing between this Company and Messrs. 
F. Mertens’ Sons, for the Green Ridge Valley orchards, and that you 
can have entire confidence in the new trustee. 

This change was made necessary by the fact that the United 
States Trust Company has discontinued operations and is closing up 
its affairs. 

In relinquishing our trusteeship, we desire to state that we have 
never had a business connection of a fiduciary nature more satis¬ 
factory than our trusteeship for Messrs. F. Mertens’ Sons. 

Very truly yours, 

S. J. HENRY, 
Vice-President . 

H/F. 

Biden Ex. 3. 

1/17/23. 
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Plaintiffs’ Ex. G. 


Cottee et al. 
v. 

Sands, etc. 


Capital One Million Dollars. 

Surplus One Hundred Thousand Dollars. 
Continental Trust Company. 

Operated under Supervision of the United States Treasury Dept. 

Washington, D. C. 


Nathan B. Scott. President. 
Chas. W. Warden, 

First Vice-President. 
Bates Warren, Vice-President. 


Win. T. Galliher, 

Vice-President. 

Charles A. Douglas, Counsel. 
Frank S. Bright, Trust Officer am 

Secretary. 

«-■ 


Plaintiffs’ Exhibit No. 18. 


In the U. S. District Court for the District of Maryland. 

«/ 

July 20, 1914. 

To purchasers of Green Ridge Valley Orchards: 

We desire to say that there has been transferred to us, the trustee¬ 
ship of Green Ridge Valley Orchards, heretofore vested in the United 
States Trust Company, which transfer is made necessary by reason 
of the last named corporation retiring from business. 

We will handle the business pertaining to the trusteeship in strict 
accordance with the letter and spirit of existing contracts, and assure 
you of careful, punctual and responsible, fiduciary service. 

We have known F. Mortens’ Sons as very high responsible busi¬ 
ness men, and have been acquainted with the Green Ridge Valley 
Orchards from their inception in the Spring and Summer of 
45 1910, and from a number of inspections made at various 

times by several of our officers and directors, we believe that 
the property and its growing apple trees are having judicious and 
intelligent care along modern horticultural lines. 

Yours truly, 

C. W. WARDEN, 

Vice-President . 

PUffs’ Exhibit No. one. 

Def’ts’ —. Date 1-11-23. 
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Plaintiffs’ Ex. I. 
Cottee et al. 


v. 

Sands, etc. 


Member Federal Reserve Association. 

Capital One Million Dollars. 

Surplus One Hundred Thousand Dollars. 

Nathan B. Scott, President. 

Continental Trust Company. 

Operated under Supervision of the United States Treasury Depart¬ 
ment, Washington, D. C. 


Chas. W. Warden, 

First Vice President. 
Bates Warren, 

Vice-President. 

Wm. T. Galliher, 
Vice-President. 

G. T. Scott, 

Vice-President. 


Charles A. Douglas, 

General Counsel. 

Frank S. Bright, 

Trust Officer & Secretary. 
M. J. Winfree, 

Asst. Secretary. 

IT. L. Offutt, Jr., 

Asst. Treasurer. 


March 2, 1917. 

In re Green Ridge Valley Apple Orchards, Allegheny County, Md. 


To the Orchard Tract Owner Addressed: 

This institution is receiving from tract owners inquiries 
46 of one kind and another hut chiefly relating to the subject of 
title, and in order to facilitate the work of answering these 
inquiries this letter is being sent to all tract purchasers, whether said 
tracts have been fully or partially paid for. 

First. The deeds of conveyance heretofore made by the Conti¬ 
nental Trust Company contain full descriptions of the tracts pur¬ 
chased by metes and bounds, also by sections and by block numbers 
and tract numbers in accordance with the official plat heretofore filed 
with the Trust Company by F. Mertens’ Sons. 

Second. The plat referred to has not been recorded for the reason 
that its recordation establishes a sub-division, with largely-increased 
taxation as the inevitable result. 

The deeds heretofore executed and delivered describe the property 
conveyed by metes and bounds besides giving the section and tract 
numbers on the plat, hence it was not deemed necessary to record 
plat in order to make the title either valid or marketable, but on 
account of the expressed wish of a number of tract owners, we have 
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decided to place the plat upon the land records of Allegheny County, 
Maryland. 

The entire body of land known as the Green Ridge Orchards 
property is made up of a number of constituent tracts with separate 
and distinct local names, as for illustration, “Deer Range’ , and the 
descriptions contained in the deeds already executed and delivered 
as a rule make reference to the property conveyed as being part of 
one of the particular sub-tracts above referred to. 

47 Prior to the recording of the tracts, we are having a com¬ 
petent engineer and surveyor locate these original sub-tracts 

on the plat of the entire Green Ridge Valley Orchards property, so 
that when the plat is recorded it will show the location of the differ¬ 
ent original tracts composing the whole, and in this way the tract 
owners will not only find on the plat as recorded the lot, block, section 
numbers of their tracts but the location and extent of the particular 
sub-tract of which the purchaser’s tract is a part, and in this way the 
task of identification and location will be relativelv easier, and this 
work will be completed within the next few days, and immediately 
thereafter the plat will be recorded in the Land Records of Allegheny 
County, Maryland. 

Third. All deeds hereafter executed by the Continental Trust 
Company will describe the property by metes and bounds and make 
reference to the section and tract number and will also refer to the 
recorded plat. 

Fourth. The tracts purchased and not yet fully paid for and to 
which, therefore, title has not yet been conveyed, are not in any 
way affected by the bankruptcy proceedings against F. Mertens’ 
Sons, nor by any mortgage or bond issue by them, for the reason 
that the title to this property is in the Continental Trust Company 
as Trustee, and the Continental Trust Company will be glad to 
answer any inquiries which it may receive from the tract owners or 
purchasers, as it desires in every way to facilitate the work of making 
.the title to the tract owners as soon as they are entitled to same. 
Respectfully, 

CONTINENTAL TRUST COMPANY, 
FRANK S. BRIGHT, 

Trust Officer. 

48 Answer of the Defendant Continental Trust Company to Bill 

of Complaint. 

Filed November 19, 1917. 

****** * 

This defendant, saving and reserving to itself any and all relief 
that it might have by way of demurrer or plea to plaintiffs’ bill, and 
particularly calling the Court’s attention to the multifariousness 
thereof and to the other palpably demurrable defects therein and 
not waiving the same, for answer thereto, respectfully shows the 
Court: 
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I. Answering paragraph one, this defendant £aj T s it has no such 
knowledge, information or belief as enables it to admit that the 
plaintiffs are citizens of the United States, but, on the contrary, upon 
information and belief denies that said allegation is true, at least as 
to all of said plaintiffs, and under the provisions of law and the Act 
approved October 6, 1917, entitled “The Trading with the Enemy 
Act”, defendant denies that all of said plaintiffs are capable of filing 
or prosecuting this suit, or any suit in any Court of the United 
States, and defendant accordingly demands strict proof of said alle¬ 
gations of citizenship. 

II. Answering paragraph two, this defendant says that the same 
is directed to its co-defendant, the United States Trust Company, 
and does not require an answer by this defendant. 

III. Answering paragraph three, this defendant admits that it is 
a corporation doing a banking and trust company business in the 
District of Columbia. 

IV. To so much of paragraph four as relates to the alleged agree¬ 
ments and transactions between the plaintiffs, or any of them, 

49 and this defendant, it avers that it Is not, and never has been 
connected or concerned with or in any manner responsible to 

the plaintiffs, or any of them, for the engagements, conduct or acts 
of any of the parties to this cause, or to transactions to which the 
bill relates, other than such liability as may he imposed upon it for 
its own engagements, conduct and acts which began with the 14th 
day of July, 1914. It further denies that any moneys were paid or 
any promissory note or notes given by the plaintiffs, or any of them, 
to this defendant as substituted trustee, as alleged, or made payable 
to it as such trustee; that it has never been party to any agreement 
that at the expiration of five (5) years, or at any other date, there 
should be delivered to the plaintiffs, or any of them, a five (5) acre 
commercial apple orchard as set out in the bill; the provisions of the 
contract set up bv the plaintiffs being that F. Mortens’ Sons and not 
this defendant should deliver to their purchasers, at the expiration 
of five (5) years, a five (5) acre commercial apple orchard, each 
acre to contain not less than fifty (50) trees, together with an ad¬ 
joining five (5) acres of unplanted land, and a residence lot, five 
thousand (5,000) square feet in size, all of which is fully shown by 
Plaintiffs 7 Exhibit “A 77 . This defendant further avers that in the 
only agreement between F. Mertens’ Sons and the plaintiffs, or any 
of them, in which this defendant was mentioned or referred to. and 
which were only seven (7) in number, the only obligation which 
was sought to be imposed upon it, or which it accepted, was that it 
should cause to be conveyed to plaintiffs, the purchasers respectively, 
upon the payment by them in full for the tracts they severally 

50 purchased, the several parcels of real estate described in the 
said agreements between said plaintiffs and said F. Mertens 7 ' 

Sons, and it alleges that in so far as payments in full have been 
made by any of the plaintiffs for tracts so purchased by them, it has 
made conveyances and holds itself able, willing and ready to make 
deeds to such other plaintiffs as shall hereafter complete their pay¬ 
ments and under their contracts become entitled thereto. And it is 
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further able and ready to make similar conveyances to all purchasers 
who have completed, or who shall complete, their payments under 
contracts or agreements between themselves and F. Mertens’ Sons, 
in which agreements the United States Trust Company is mentioned 
and accepted in the obligations with respect to the plaintiffs, or any 
of them. 

V & VI. Answering paragraphs five and six, this defendant says 
that of the two hundred and twenty-nine (229) persons named as 
plaintiffs in the bill, only seven (7) executed or entered into contracts 
or agreements with F. Mertens’ Sons in which this defendant was 
named or in any manner referred to; namely the plaintiffs Elizabeth 
Gomez, Frances R. K. Jones, Archer F. Chapin, Edwin B. Clark, 
Amiel E. Gabler, Andrew Nedenhal, and Mrs. William Somer and 
Mrs. V. McClintock, who together entered into one contract for the 
purchase of one tract. 

This defendant has no knowledge of the representations made to 
the plaintiffs by F. Mertens’ Sons prior to the 14th day of July, 1914, 
when the unsold tracts and those upon which there were outstanding 
contracts were caused to be conveved to it bv the said F. Mertens’ 
Sons. It alleges that in every contract made with the plain- 

51 tiffs by F. Mertens’ Sons, and accepted by either the United 
States Trust Company or itself, there were incorporated in 

substance the following provisions: 

“It is further hereby agreed and understood that the parties hereto 
shall not be bound by any statement, agreement, or representations 
not herein contained, and no representative of F. Mertens’ Sons, or 
of the United States Trust Company (or of the Continental Trust 
Company) is authorized to change or alter any of the terms of this 
agreement. Furthermore I have no written or verbal understand¬ 
ing of any sort to conflict in any way with this agreement.” 

With respect to the voluminous statements of the bill in regard 
to the inception of the enterprise of F. Mertens’ Sons to develop their 
said apple orchards, none of which statements is alleged by the bill 
to have been untrue and proof of which is demanded if material, this 
defendant says that whether representations were or were not made* 
to the plaintiffs, or whether the same were or were not true, the entire 
rights of the plaintiffs, in so far as the duties and obligations of this 
defendant are concerned, are contained in their said several contracts, 
which duties and obligations cannot be enlarged or extended by 
claims or pleadings at this late date. Plaintiffs themselves allege 
in paragraph six of the bill, and it is true, that under their said 
contracts the “planting, culture and growing of trees were to be 
taken over by F. Mertens’ Sons”, without any obligation on the part 
of the defendant with respect thereto. It denies upon its best infor¬ 
mation, knowledge and belief that there was any agreement that the 
plaintiffs were to incur no risk until the apple trees had “attained 
the bearing age and when their fruit could be profitably marketed”, 
nor has it anv knowledge, information or belief which enables 

52 it to admit the truth of the further allegations of paragraph 
six of the bill, and which upon its best information, knowl- 
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edge and belief it denies, that any idea was conceived or acted upon 
for having some financial institution act as trustee ‘‘of the millions 
of dollars which it was hoped the general public would and which, 
in point of fact, the general public did, confide to said company as 
trustee, for the purpose of safeguarding their interests”. 

VII. It admits that there was executed bv F. Mertens’ Sons and 

t/ 

the United States Trust Company the deed of conveyance bearing 
date of the 17th of April, 1911, set forth in paragraph seven (7) of 
the bill, and believes it to be true that an agreement was entered 
into between F. Mertens’ Sons and the United States Trust Company, 
referred to in the bill as a “secret agreement” and containing the 
provisions noted in the said seventh paragraph, but so fa*r from the 
said so-called “secret agreement” having become first known to the 
plaintiffs shortly before the filing of their bill, copy thereof was fur¬ 
nished their counsel by this defendant in or about the month of Feb¬ 
ruary, 1917, and a copy thereof was also filed in the Mertens’s Bank¬ 
ruptcy proceedings shortly thereafter, in which proceedings some of 
the plaintiffs were represented by the present counsel of the plaintiffs 
in this bill. That as the other averments of paragraphs seven (7) re¬ 
late to the United States Trust Company, this defendant neither ad¬ 
mits nor denies the same, but calls for strict proof of the same so far 
as they may in any wise affect it. 

VIII & IX. Paragraphs eight (8) and nine (9) of the bill relate 
solely to transactions between F. Mertens’ Sons and the United 
States Trust Company, of which this defendant has no knowl- 
53 edge or information, neither can it admit the truth of the alle¬ 
gations contained in said paragraphs but, on the contrary, 
calls for strict proof thereof. 

The defendant invites the attention of the Court, however, to the 
fact that the quotation contained in paragraph nine (9) is unfair, 
the extract of the letter (which was written in the summer of 1910) 
being taken out of its connection and thereby sought to be given a 
meaning of which, when fairly and fully quoted it is not susceptible, 
the context from which it is sought to be extracted, and misleadingly 
separated, being as follows: 

“United States Trust Company, 

Washington, D. C. 

To whom it may concern: 

Messrs. F. Mertens’ Sons, Cumberland, Maryland, have transferred 
to this Company, as Trustee, with general warranty of title, their 
Green Ridge Valley property comprising between thirteen and four¬ 
teen thousand acres of land in Allegany County, Maryland, lying 
contiguous to the Baltimore and Ohio and Western Maryland Rail¬ 
roads, also the Chesapeake and Ohio Canal. 

It is proposed by Messrs. Mertens, who are men of high financial 
standing, to convert most of this acreage into a modern commercial 
apple orchard, and dispose of same to individual purchasers in 
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tracts of convenient size, and to such purchasers, this Trust Company 
will execute deeds upon payment of purchase price. 

Before accepting such Trusteeship, which was designed to safe¬ 
guard purchasers and for convenience in handling, we caused an 
examination of the land to be made by a most successful apple grower 
of long experience, and we believe that the character of soil, eleva¬ 
tion, and climatic conditions, all contribute to the making of an 
ideal location for raising high grade apples. 

Respectfully, 

(Signed) C. W. WARDEN, 

President” 

54 X. Answering the tenth paragraph this defendant says that 
while, as alleged, Charles W. Warden was in April, 1910, 

President, Bates Warren, a Director, and Charles A. Douglas, Gen¬ 
eral Counsel of the United States Trust Company, all three of these 
gentlemen had retired from any connection with that Company on 
or about the 9th day of December, 1911, and were never thereafter 
in any way connected with or possessed of any knowledge of the ad¬ 
ministration or the affairs of that institution, but on the contrary 
all three of them united with other parties in organizing and caus¬ 
ing to be incorporated this defendant, which after being so organ¬ 
ized and incorporated began business on February 1st, 1912, and 
entered into the business of a trust company and at once and thence¬ 
forward continued in competition with the United States Trust Com¬ 
pany, so long as the latter maintained its existence. It was not at 
the time of its organization, and has been at no time since, a suc¬ 
cessor of, or connected with, the United States Trust Company in 
any of its functions or undertakings. 

It avers that as early as November, 1913, the United States Trust 
Company had ceased to do business, and this defendant loaned F. 
Mertens’ Sons in the month of July, 1914, the sum of One Hundred 
and Forty-seven Thousand Dollars ($147,000.) with which to pay 
its indebtedness to the United States Trust Company, the defendant’s 
loan being secured by the assignment to it of a large number of the 
notes of tract purchasers which were taken over by it from said 
United States Trust Company, together with other collateral. 

XI. Answering paragraph eleven (11), this defendant says it 
had no knowledge or information with reference to the send* 

55 ing out of the alleged letter of F. Mertens’ Sons at all until 
said letter was brought to the attention of the officers of this 

defendant at the hearing of F. Mertens’ Sons bankruptcy proceed¬ 
ings, and it is advised that it has no responsibility for the sending 
out of said letter, and is in no way bound for the representations 
contained therein; and this defendant further avers that it had no 
knowledge of the letter quoted in said paragraph and alleged to have 
been wTitten to the purchasers of the Green Ridge Valley Orchards 
by the United States Trust Company, and denies that it was sent out 
with the approval of the officers of this defendant as alleged. 

This defendant admits that on the 20th day of July, 1914, Charles 
W. Warden wrote the letter quoted in said paragraph, tut this de- 
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fendant denies that said letter was intended to add, or can be fairly 
construed as adding, any obligation on the part of the Continental 
Trust Company above or beyond those contained in the several con¬ 
tracts between the plaintiffs and F. Mertens’ Sons which had prior 
thereto been accepted by the United States Trust Company and the 
performance for the future of which obligations was at that time 
taken over by the Continental Trust Company, to-wit, to convey 
to each tract purchaser the parcel or parcels of real estate mentioned 
in his contract with F. Mertens’ Sons, upon the completion and per¬ 
formance by such purchaser of his said contract, or that said letter 
imposed upon the Continental Trust Company any obligations ad¬ 
ditional thereto. 

XII. Answering paragraph twelve (12), this defendant says that 
as hereinafter shown of the two hundred and twenty-nine 

56 (229) plaintiffs only seven (7) have contracts accepted by 
the Continental Trust Company, or in or upon which the 

name of the Continental Trust Company anywhere appears. This 
defendant has no knowledge of the representations alleged to have 
been made to the plaintiffs by F. Mertens’ Sons, but in each of said 
contracts between said F. Mertens’ Sons and the plaintiffs, accepted 
as aforesaid by the Continental Trust Company, there was the pro¬ 
vision heretofore quoted, by which this defendant was specifically 
exempted from any responsibility or obligation on account of any 
statements made by F. Mertens’ Sons, or any of their representatives, 
not incorporated in the contract. Its contract with F. Mertens’ Sons 
provided that in all future contracts entered into between F. Mertens’ 
Sons and purchasers of tracts, the notes given in payment should be 
made payable to the Continental Trust Company and should by it 
be endorsed without recourse to the order of F. Mertens’ Sons, which 
provision was made in order that if disputes should arise between 
F. Mertens’ Sons and the tract purchasers over the question whether 
the latter had fully paid for and were entitled to conveyance of any 
lot or lots, presentation by the purchasers of their purchase money 
notes cancelled and identified by the stamp of this defendant, as the 
notes given by them for the deferred purchase money on their lots, 
would be satisfactory and sufficient evidence of payment by them in 
full therefor, and would justify this defendant in executing deeds 
accordingly, as it is now doing, to those purchasers whose payment 
in full for their lots is so evidenced. It denies that any duty was im¬ 
posed upon it by the contracts between the plaintiffs and F. Mertens’ 
Sons, accepted by it, except to see that moneys paid by pur- 

57 chasers were duly applied to payment of their purchase 
money notes, and when their notes were fully paid to convey 

to them the lots so purchased and paid for, the care, cultivation and 
upkeep of said orchards being at all times the obligation, not of this 
defendant, which at no time undertook the same, but of said F. 
Mertens’ Sons. 

This defendant further answering the said twelfth paragraph, 
it is advised and accordingly avers that it was under no duty either to 
F. Mertens’ Sons or to purchasers or tract owners to examine or take 
note of the progress of the work of planting and cultivation of tha 
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orchards or of the statements made concerning the same by F. Mer¬ 
tens’ Sons or of the building of highways and branch railroads or 
to verify in any manner the claims or representations made by said 
F. Mertens’ Sons with reference to said matters and things, or any 
of them. 

The inspection by officers of this defendant of said orchard 
properties was made for the sole purpose of informing this defendant 
of the true condition of said properties because of money loaned by 
it to F. Mertens’ Sons on the security of notes of tract purchasers. 

XIII. Answering paragraph thirteen, this defendant avers that 
from the 14th day of July, 1914, when it first began as trustee in 
any connection with the apple orchard enterprise, and for about two 
years thereafter, it believed and had reason to believe, that the 
firm of F. Mertens’ Sons was financially strong and in every way able 
to meet its obligations, which belief in the financial ability of the 
said firm was shared generally by the financial institutions in 

58 this and other communities where it transacted business; 
and the fact that the firm of F. Mertens’ Sons was engaged in 

other enterprises in no way militated in the District of Columbia or 
elsewhere throughout the country against the prevalence or undoubt¬ 
ing confidence in that opinion. 

On or about the 16th day of March, 1916, the firm of F. Mertens’ 
Sons organized and incorporated the Green Ridge Valley Orchard 
Company, and, at its instance and request, this defendant conveyed 
to the said corporation the lots and parcels of ground set out in the 
bill of complaint, thereby surrendering a part of the security it held 
for the indebtedness of F. Mertens’ Sons to it, but in no way vio¬ 
lating any duty owed by it to the plaintiffs, or any of them, or in¬ 
juriously affecting their rights or interests in any way. The Green 
Ridge Valley Orchard Company thereupon issued bonds aggregating 
Five Hundred Thousand Dollars ($500,000.) secured by a first mort¬ 
gage on the property so conveyed to it. 

Further answering paragraph thirteen, this defendant avers that 
about the middle of July, 1914, immediately upon the initiation of 
its trusteeship it received from the United States Trust Company a 
map of the F. Mertens’ Sons property embraced in the apple orchard 
enterprise, and that from that time to the present there has been no 
change in the numbers of any of the said tracts; and that before 
any deeds to any tracts were executed by it it caused to be made 
a careful checking of every deed theretofore made with a card index 
of all tracts and tract owners, and, before executing conveyances of 
any of the remaining tracts, the tract so to be conveyed was by it 
located on the said map and, upon executing and delivering 

59 a conveyance thereof there was marked upon the said map 
the word “Deed,” and it avers the fact to be that there were 

no changes in or variances between the map received by it from 
the United States Trust Company, as aforesaid, and that identified 
by F. Mertens’ Sons at the time of the issuance of the bonds of the 
Green Ridge Valley Orchard Company on the 16th day of March, 
1916; and this defendant stands ready and willing and able to ex¬ 
ecute to each of the plaintiffs, as is well known to them and is not 
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questioned in their bill, upon payment in full for their respective 
tracts, a deed conveying to each of them a good title to the said 
parcels of real estate, in full performance and discharge of its trust 
and obligation in the premises. 

Answering so much of paragraph thirteen as alleges the shifting 
of lots and changes in the numbering of lots on the map with ref¬ 
erence to purchase by one Roessell, this defendant says that if any 
such shiftings or changes were made as alleged they were made prior 
to July 14th, 1914, when this defendant became trustee, and upon 
information and belief further avers that said changes if made were 
at the request of said Roessell. 

XIV. Answering paragraph fourteen, this defendant avers that on 
or about the 14th day of July, 1914, this defendant entered into 
an agreement with F. Mertens’ Sons, and avers that there is noth¬ 
ing secret about the said agreement, but that there was nothing in 
said agreement that could be conceived or understood in any way to 
l'e to the detriment of the plaintiffs. 

This defendant further avers that at no time was any 

60 effort made by this defendant to keep secret said agreement, 
or conceal the terms thereof from the plaintiffs; and this de¬ 
fendant further avers that when inquiry was made as to the existence 
of the said agreement and the terms thereof by the said plaintiffs 
or their counsel, the original was at once exhibited to them, and a 
copy thereof was furnished to the said plaintiffs’ counsel in February 
of the present year. 

This defendant further avers that of the two hundred and twenty- 
nine (229) contracts sued upon herein, this defendant is referred 
to and mentioned in only seven (7) of the contracts, as hereinbefore 
enumerated and stated, and that the benefit of said alleged secret 
agreement cannot be accepted by the said two hundred and twenty- 
two (222) purchasers unless all are willing to accept all the pro¬ 
visions of the said so-called secret agreement and accept that stipu¬ 
lation which expressly provides that this defendant was not to be 
liable for the care, cultivation and upkeep of said orchards. 

XV. Answering paragraph fifteen, this defendant says that, as 
stated in its letter of March 2nd, 1917, the Continental Trust Com¬ 
pany, at that time was, and it has since remained and now is, ready 
to make deeds to each and all purchasers of tracts upon completion 
of payment by them therefor in accordance with their contracts. 

XVI. XVII, and XVIII. Answering paragraphs sixteen, seven¬ 
teen and eighteen, this defendant says that the corporation known 
as the F. Mertens’ Sons Corporation was conceived, incorporated and 
organized by the large creditors of the firm of F. Mertens’ Sons for 

two principal reasons and purposes, namely to procure the 

61 necessary time for converting into money, without undue 
sacrifice, the assets of the firm, and for the conservation of 

the assets so that they might not be unduly sacrificed. At the time 
of its organization and incorporation it w T as the belief of the cred¬ 
itors who principally and actively participated in its creation that 
there could be realized for F. Mertens’ Sons over and above the debts 
of said firm about two million dollars ($2,000,000) . The assets were 
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not liquid and the creditors were pushing for payment, and this de¬ 
fendant agreed to the plan of settlement involved in the organization 
of the said corporation in the utmost of good faith, receiving in 
common with the other large financial institutions, bonds of F. 
Mertens’ Sons Corporation as security for its debt and agreeing to 
postpone the time of payment of the indebtedness held by it for the 
period of five (5) years asked for in the plan of settlement, and it 
still believes that if the said plan of settlement had been supported 
instead of being attacked by the creditors, a very large amount of 
money would have been saved for the latter. 

XIX. Answering paragraph nineteen, this defendant again denies 
that it at any time entered into a trust relationship with or toward 
the plaintiffs, or any of them, individually or as a class, under which 
it assumed or became bound to exercise any care, diligence and super¬ 
vision over the expenditures by F. Mertens’ Sons in the care and cul¬ 
tivation of the said orchard tracts, hut on the contrary avers that 
the obligation assumed by it was to see that purchasers who com¬ 
pleted payment of their purchase money should receive conveyance 

to which under their contracts they severally became entitled, 

62 which obligation, as aforesaid, it now is, and at all times 
has been ready to perform. 

XX. Answering paragraph twenty, this defendant denies that 
it is responsible for the delivery to the plaintiffs of commercial 
apple orchards, or that it ever assumed such an obligation, or is 
liable in any way to the plaintiffs, or any of them, or to any other 
persons, for the failure of the apple orchard enterprise, or as alleged 
or implied in or by the averments of said paragraph twenty. 

XXI. Answering paragraph twenty-one, this defendant denies 
that it is liable in damages to the plaintiffs, or to any of them, or 
to any other persons as claimed in the bill, and also that they, or any 
of them, or any other persons similarly situated are entitled, as al¬ 
leged, to an accounting against it for moneys paid by them to it on 
account of the purchase money due from them under their con¬ 
tracts, it being untrue, as alleged, that this defendant in any case 
failed to see that the moneys so paid were properly applied to the 
purchase money indebtedness of the party or parties making pay¬ 
ments to it for that purpose. 

Further answering, this defendant says that no one from the first 
conception of the apple orchard enterprise until about the 1st day of 
February, 1917, when the financial embarrassment of F. Mertens’ 
Sons became known, ever asserted or suggested the possibility of a 
claim that this defendant had entered into a contract with any pur¬ 
chaser or purchasers by or under which it was to be responsible for the 
care or cultivation of the orchards. At or about the 1st day of Feb¬ 
ruary, 1917, it then becoming known that F. Mertens’ Sons were in 
financial straits, one William L. Kahn, conceiving or being 

63 advised that such a construction was a possible one, retained 
the firm of Bartlett, Poe & Claggett of Baltimore, and early 

in February, 1917, came to Washington accompanied by a member 
of the said firm, and requested of this defendant to be furnished with 
a list of the purchasers of the tracts of F. Mertens’ Sons, in compli- 
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ance with which request lists of the tract purchasers were made 
up and furnished to Messrs. Bartlett, Poe & Claggett, as requested; 
immediately whereupon said Kahn began a campaign to induce 
purchasers to join an organization which he proposed to raise, and 
offered to them, in circulars sent to tract purchasers, copies of which 
are herewith filed, marked defendant, Continental Trust Company’s 
Exhibits “A” and “B,” as an inducement to them to join his said 
organization that suit would he instituted against this defendant, 
in which suit a recovery against it for the benefit of tract owners 
might be had. followed up by a later circular letter to all tract pur¬ 
chasers, admitting the failure of his enterprise, but proposing the 
formation of another organization, which resulted in the bringing 
of this suit, copy of which last mentioned circular is also herewith 
filed, marked defendant Continental Trust Company’s Exhibit “C,’’ 
as a part of this answer. In the prosecution of said effort of the said 
Kahn, one of his counsel came to Washington, called together the 
tract purchasers residing in said city—some seventy-five in number 
—and urged them to join in bringing such a suit against this de¬ 
fendant, representing to them that large recoveries might be made 
against this defendant in their favor; and immediately upon the 
institution of this suit one Christian J. Beck caused several thou¬ 
sand copies of the bill of complaint therein to be printed and 

64 distributed among the tract purchasers, accompanied by a 
circular signed bv said Beck, attached hereto as a part hereof, 

marked defendant Continental Trust Company’s Exhibit “D.” 

Further answering, this defendant shows to the Court that, after 
a careful search of its own files and those which came into its posses¬ 
sion from the United States Trust Company on and after July 14, 
1914, only five (5) letters in all from the tract purchasers, addressed 
either to this defendant or to its predecessor in the trust, have been 
found making any inquiry or reference to the care and cultivation 
of the tracts being made, or which were to be made, by F. Mertens’ 
Sons, to each of which letters reply was made that the care and 
cultivation of the tracts were the duty and obligation of F. Mertens’ 
Sons, to whom the said letters of inquiry were immediately referred, 
followed by nothing further from any of the tract purchasers on the 
subject. 

XXII. Further answering this defendant says that on July 14th, 
1914, when its connection with the apple orchard enterprise began, 
all the contracts between F. Mertens’ Sons and the plaintiffs enum¬ 
erated in paragraph five (5) hereof had been executed and the notes 
and money of the purchasers called for thereunder had been deliv¬ 
ered to the United States Trust Company and by it to said F. Mer¬ 
tens’ Sons, and all the unpaid portions of said serial notes of said 
two hundred and twent-two (222) plaintiffs were on said date held 
as collateral by banks and trust companies, other than this defend¬ 
ant, which had made loans to said F. Mertens’ Sons, and all of said 
notes were beyond any possibility of this defendant to control; that 
said promissory notes were collected for the said banks and 

65 financial institutions through their own agencies, directly 
from the makers thereof, namely the said plaintiffs, who, 
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upon payment and surrender thereof, saw upon the notes them¬ 
selves as they came back into their hands, that they had not been 
negotiated by this defendant, nor by its eo-defendant, but by F. 
Mertens’ Sons, who, therefore, alone, and not this defendant had 
received and thereby been placed in control of the proceeds of said 
notes; and that none of said plaintiffs ever made any objection or 
gave any notice of dissatisfaction, or any communication of any kind 
to this defendant to the said course of the business or insisted upon 
suggesting even that this defendant in any wise was concerned or 
should concern itself with the application of the proceeds of said 
notes, or should interfere with the control and application by said 
F. Mertens’ Sons. 

And this defendant points out that since the institution of this 
suit, it has caused to be made careful examination of all the literature 
filed by plaintiffs as exhibits to their bill, alleged by said bill to have 
been used by F. Mertens’ Sons’ representatives in securing pur¬ 
chasers of tracts and inducing these plaintiffs to enter into their 
several contracts, and nowhere in any of said literature is there any 
intimation that this defedant, or its eo-defendant, the United States 
Trust Company, was to be in any wise responsible for the care and 
cultivation of the apple orchards, but it is everywhere set out that 
the obligation to deliver a. complete, commercial apple orchard was 
the obligation of said F. Mertens’ Sons and the care and cultivation 
thereof was a contract of said F. Mertens’ Sons and not of 
60 either of the defendants herein. 

XXIII. Further answering, defendant shows that plaintiffs 
herein, as set out in the schedule hereto attached and prayed to be 
read as a part hereof, marked defendant Continental Trust Com¬ 
pany’s exhibit “E,” have had delivered to them, and have accepted 
deeds, and that all of said plaintiffs accepted said deeds from the 
United States Trust Company or the Continental Trust Company 
without any question of any kind. 

XXIV. Further answering, this defendant shows that among the 
plaintiffs named in the bill is one Christian J. Beck, being the same 
Beck who signed the defendant's exhibit “D”; that said Beck on the 
10th day of July, 1913, entered into contract with F. Mertens’ Sons, 
which was accepted by the United States Trust Company, wherein 
he undertook to purchase a tract, designated on the plat as Orchard 
193, Section “F” Addition, and one residence lot, designated on the 
plat as 36, Block 62, Section 2; that on or about the 17th day of 
September, 1913, said contract was by said Beck returned to said 
United States Trust Company and cancelled, the notes called for 
thereby being at about the same time returned to him; and that this 
defendant denies that it or its co-defendant, said United States Trust 
Company, has ever accepted any other contract between said Beck 
and said F. Mertens’ Sons, or that the name of this defendant or of 
its co-defendant appears upon any such contract. 

XXV. This defendant has no such knowledge, information or 
belief as will enable it to admit the allegations of the bill not herein 
specifically answered, and demands strict proof thereof so far as the 
same are material. 
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67 XXVI. This defendant avers that in and by their bill in 
this cause the plaintiffs seek to place upon such of the con¬ 
tracts between themselves and F. Mertens’ Sons as were marked ac¬ 
cepted by this defendant a construction not in the minds of any of 
the parties at the time of the execution of the said contracts or of 
the payments of money and delivery of purchase money promissory 
notes which accompanied them, the same being a construction which 
is not reasonably possible to put upon them; and that the said plain¬ 
tiffs in and by their said suit are seeking to divert from themselves 
to this defendant losses incurred from the ill-success of their own 
investments, for which the defendant was in nowise responsible, and 
for which it is not liable in court, either legally or equitably. 

And having fully answered this defendant prays that it may be 
hence dismissed with its reasonable costs. 

CONTINENTAL TRUST COMPANY, 
Bv CHARLES W. WARDEN, 

Vice-President. 

CHAS. A. DOUGLAS, 

J. J. DARLINGTON, 

Per S. 

GEORGE WEEMS, WILLIAMS, 

Per S. 

District of Columbia, ss: 

Charles W. Warden, being duly sworn says that he is the Vice- 
President of the Continental Trust Company, and has read the 
foregoing answer, by him subscribed as such Vice-President, and 
knows the contents thereof; that the statements therein made 

68 as of personal knowledge are true; and that those made as of 
information and belief he believes to be true. 

CHARLES W. WARDEN, 
Vice-President Continental Trust Company. 

Subscribed and sworn to before me this 17th day of November, 
1917. 

[seal.] GERTRUDE ELLIS, 

Notary Public, D. C. 

Defendant Continental Trust Company's Exhibit A. 

Office of Committee of Orchard Tract Owners, 

1105 Peoples Building. 

Pittsburgh, Pa., April 14, 1917. 

Dear Sir: 

As many tract owners have from time to time been writing to us 
in regard to the status of the title to orchard tracts for which deeds 
have been actually executed and delivered by the United States 
Trust Company, the Continental Trust Company and F. Mertens , 
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Sons, we deemed it advisable to have our attorneys, Bartlett, Poe & 
Claggett of Baltimore, Maryland, write to William N. Taylor of 
Pittsburgh, one of the tract owners who had taken up with us the 
question of the status of the title to his tract. Our attorneys have 
written to Mr. Taylor on the subject and as their letter sets 
09 out at considerable length the status of the titles to all orchard 
tracts for which deeds have been executed and delivered, we 
are enclosing herewith for your information a copy of this letter, 
inasmuch as you have also received a deed to your tract. 

If there is any additional information that you would care to 
have in regard to the matter we will endeavor to supply same on 
request. 

Yours truly, 

ROBERT M. KERR, 
WILLIAM L. KANN, 

Of Committee. 

Defendant Continental Trust Company Exhibit B. 

Bartlett, Poe & Claggett, 

Attorneys and Counselors at Law, 

Baltimore, Md. 

April 12, 1917. 

Re Mertens, 17795. (Status of Titles). 

William N. Taylor, Esq., 

5916 Howe Street, 

Pittsburg, Pa. 

Dear Sir: 

Your favor of the 7th inst. to Robert M. Kerr, Esq. of Committee 
of Orchard Tract Owners Organization, has been referred to 
70 us, as attorneys for that Committee, for reply; also the en¬ 
closed copy of your deed. William L. Kann, Esq. of the 
Committee has told us of the talk had with you over the phone in 
regard to this matter. 

We have examined a number of the deeds executed to Orchard 
Tract Owners by the Continental Trust Company, its predecessor, 
in trust, the United States Trust Company, and the F. Mertens’ 
Sons, there being many deeds of all three classes. 

We have also investigated the status of the title to the lands out 
of which the orchard tracts were carved, the writer having been to 
Cumberland several times, where he examined the Land Records. 

While it is somewhat difficult to give you an adequate idea as to 
the status of the titles by letter, we are writing however to advise 
you and other Tract Owners who are disposed to inquire as to their 
deeds, that from the result of the examination we have made, we 
are of the opinion that no Tract Owners have at present clear, mer¬ 
chantable titles to the respective tracts deeded to them, whether by 
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the United States Trust Company, the Continental Trust Company, 
or F. Mertens’ Sons, for the reason that all of the deeds that have 
come to our attention refer to the tracts by lot numbers in certain 


sections, these lot numbers and sections referring to a map and no 
map has yet been recorded among the hand Records of Allegany 
Co., in which Co., the lands are located. 


The result of this is that no Tract Owner is in position to locate 


his particular tract from the Land Records, although it may be in 


some instances that he is able to go to a certain lot which someone 


on behalf of the Mertens has told him is the lot, bearing 
71 the number and section contained in his deed. 


In the very thorough and extensive work performed ly 
the Committee of Tract Owners Organization, it was developed that 
many maps have been prepared and issued by the Mertens, on which, 
by comparison, it was discovered that number s to lots had been 
changed. In many instances, these shifts were made without the 
consent of Tract Owners, and on as many as GO tracts it appears from 
these maps, that notwithstanding the fact that deeds thereto had 
been executed and delivered to the purchasers, in March 1916, a 
mortgage was executed by a company then organized by the Mer¬ 
tens and called the Green Ridge Valley Orchards Company, Inc., 
this mortgage covering the GO tracts in question. The committee 
after making repeated demands upon the Continental Trust Com¬ 
pany of Washington, the present trustee, succeeded in getting a blue 
print of a map certified to by the Continental Trust Company as 
being the official map; it was by comparing this map with prints of 
earlier maps in the possession of the Committee that the shifts of 
tracts referred to above were ascertained. This point will be involved 
in the litigation that is shortly to be instituted on behalf of Tract 
Owners against the Continental Trust Company, based upon the 
failure of that Company to discharge the duties imposed upon it 
by the trust. 

You will ol serve that the above applies to all Tract Owners who 
have deeds, regardless of the fact as to whether their deeds contain 
general warranties, special warranties or no warranties at all. 

In your letter of March 7th to Mr. Kerr you appear to 
72 rely largely on the fact that your deed contains a special 
warranty of title; we note from the copy of your deed of Au¬ 
gust 19th, 1914, that the tract conveyed to you is No. 10, of Sec¬ 
tion C, described by metes and bounds; the Continental Trust Com¬ 
pany acquired title to the lands out of which your tract is carved by 
deed from F. Mertens’ Sons, at which time the lands had not been 
divided up into tracts; while it may be true that you have by your 
deed acquired a fee simple title to ten acres of land situated some¬ 
where in Allegany County; the fact that the deed contains a special 
warranty of title by the Continental Trust Company does not help 
you in locating your tract, and if you wanted to borrow money on 
your tract by means of a mortgage securing a loan, the attorney exam¬ 
ining the title on behalf of the proposed lender of the money would, 
in our opinion, pass the title as not being merchantable, for the 
reason that the orchard tract in question could not be located with- 
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out a survey being made, even though a map might have been re¬ 
corded among the Land Records. 

What to our mind is even more serious than what we have stated 
above in reference to the question of the title, is that your deed does 
not convey to you a tract of land comprising ten acres, five acres of 
which is a commercial apple orchard —the thing you purchased 
and paid for. Your fee simple title can doubtless be made clear and 
merchantable, but what you have not gotten in your deed is a clear 
title to five acres of commercial apple orchards, as it was provided 
in your contract you should have at the end of the five years, upon 
the completion of your payments. 

The suit to be instituted against the Continental Trust 

73 Company on behalf of Tract Owners will seek to establish 
this failure as one of the principal grounds for large damages. 

As you no doubt have learned, the Committee of Tract Owners 
Organization will shortly cause to be instituted a sut against the 
Continental Trust Company of Washington to establish and enforce 
the rights of those Tract Owners who have joined that Organization. 
There are several reasons whv it is better for Tract Owners to act 
through the Organization than by instituting and conducting sep¬ 
arate suits against the Trust Company, one of them being that this 
Committee as a result of four or five months active effort, has gotten 
together much data and information bearing upon the questions that 
will be involved in the litigation and which will be available to those 
tract owners who have joined the Organization. 

Any additional information that you would care to have, we 
would suggest that you request same from the Committee, 1105 
People's Building, Pittsburgh, with which Committee we are in 
daily contact in the work being done on behalf of the tract owners. 
Yours truly, 

BARTLETT, POE & CLAGGETT, 

Attorneys for Committee. 

74 Defendant Continental Trust Company Exhibit C. 

William L. Kann, 

Farmers Bank Building, 

Pittsburgh. 

July 17th, 1917. 

To the Tract Owners in Green Ridge Orchards, 

Allegany Co., Maryland: 

I am enclosing herewith a booklet, which is a printed copy of a 
letter to me written by Mr. W. A. Larner, who is a practical orchard 
owner and expert, which gives a comparison of the two plans sug¬ 
gested for the care of our orchards at Green Ridge, Md., treating the 
subject on the basis of 

“Corporation Ownership” vs. “Co-Operative Management.” 

I am also enclosing you a letter addressed to tract owners, dated 
July 13, 1917, by Mr. J. C. Gorman of Baltimore, Md., President of 
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the Maryland Green Ridge Orchard Owners’ Association of Balti¬ 
more, and a member of the joint Executive Committee, which he 
sent me with the request that it be mailed from Pittsburgh for the 
reason that he has no mailing list. Mr. Gorman, I may add, is the 
owner of but two tracts at Green Ridge, and, notwithstanding his 
comparatively small ownership, he has unselfishly, and at con¬ 
siderable sacrifice of his personal comfort, time and money, made a 
very earnest effort, in conjunction with a few of the other tract 
owners and joint committeemen, to try to find a practical 

75 solution of our difficulties. 

I also enclose a copy of a report, dated July 13, 1917, by 
Mr. C. J. Beck, Chairman of the Executive Committee of the Eastern 
Green Ridge Orchards’ Association of New York, and who likewise 
is a member of the Joint Executive Committee. Mr. Beck’s efforts 
have been most valuable in this constructive work. 

You will also find enclosed a short comparison, from a financial 
standpoint, of the two plans under consideration. 

The writer, in his capacity as Chairman of the Joint Executive 
Committee, and prior to such Chairmanship, devoted much time to 
the general interests of the tract owners, months before the question 
as to what should be the plan finally adopted, which would best 
salvage, conserve and develop the tract owners’ interest, was decided 
upon. 

The Pi.an and Scope of the “Maryland Orchards Corporation” 

was the outcome of the most careful consideration and investigation 
by the writer of every suggestion that looked practicable, and every 
plan that had been submitted from any source, and after months 
of such investigation, and conferences with experts, orchardists, tract 
owners and others having had experience in similar projects, I am 
of the firm opinion that, while the plan may be subject to criticism 
in individual cases, on the whole it will come nearer in the end to 
solving our problem at Green Ridge, than any other. 

The first plan that was seriously considered was the Mer- 

76 tens’ Co-Operative Plan, which was found to be entirely im¬ 
practicable, under the conditions prevailing, and had to be 

abandoned. Mr. Kerr’s plan is largely the Mertens’ plan, revised, 
but is even less practicable. 

A most exhaustive study was made, and negotiations opened, to 
have a disinterested operating company contract with the tract 
owners as a body, in some practical way, the operating company 
to give sufficient bond for guarantee of performance, to take over the 
care, cultivation and development of the properties for a period of 
three to five years, the contract to cover, by a specific agreement, the 
varied services to be performed, and a fixed consideration to be paid 
for the same, and, while these people were practical, and had con¬ 
siderable experience in the orchard business, practically apple or¬ 
charding, and were favorably inclined toward entering into such a 
contract, we could find no bonding or surety company who would 
issue the necessary bond, because of the apparent impracticability of 
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a successful outcome, where there are so many conflicting owner¬ 
ships, and varied conditions. 

It was at this point that the ‘'Maryland Orchards Corporation” 
plan was developed and submitted to the Joint Executive Commit¬ 
tees, where it was most thoroughly considered, approved and en¬ 
dorsed, and authorized to be submitted to all owners of orchard 
tracts. 

Permit me to state that I have labored unceasingly for eight 
months with this problem, putting aside my personal affairs, with¬ 
out any expectant reward, and with the aid of owners w r ho, 

77 like myself, have but small interests at Green Ridge, I being 
the owner of but two ten-acre tracts. With the aid of these 

gentlemen we have secured for all tract owners recognition by the 
Courts as general creditors of the Mertens’ Bankrupt Estate, thus 
placing all of them in position to press their claims for damages. 
We likewise reached an agreement, through our attorneys, with the 
attorneys for the creditor banks—who still hold the outstanding 
notes of tract purchasers—to allow a 20% discount on the unpaid 
balances; and a 40% reduction from the amount paid goes into 
the treasury of the “Maryland Orchards Corporation” for the bene¬ 
fit of the tract owners. 

This we look upon as a very important concession for each tract 
owner to consider. Under Mr. Kerr’s plan, and if the corporation 
plan does not become effective, these important financial consider¬ 
ations will be entirely lost. Nor does Mr. Kerr’s plan make any 
provision for the purchasers who have been sold worthless orchard 
tracts, and there is at least 40% of such. In addition, when the 
corporation becomes effective, it is contemplated bv our attorneys 
that suit will be entered against the Continental Trust Company, 
Trustee, to compel it to correct its failure to issue the proper deeds 
on properties sold, and to have it contribute to, if not wholly pay 
for the surveying of the properties, which must eventually be done 
before either the individual owners or the “Maryland Orchards 
Corporation” can have marketable title to their properties. 

There is no place in this project for two movements. One or 
the other has to give way, and you who are most vitally 

78 interested must make your own decision, and it should be 
done promptly. Further delay will complicate the already 

serious inactivity on the properties, as no work whatever is being 
done on the orchards. 

July 31st is the time now fixed by the Joint Executive Committee 
as the date w T hen sufficient subscriptions must be received, or the 
project abandoned, and unless the “Maryland Orchards Corporation” 
receives the endorsement and subscription of practically the number 
of subscribers asked for, namely, one thousand tracts (we now have 
about six hundred), I wish, personally, to be relieved of any re¬ 
sponsibility for its future operation. By one thousand tracts I 
mean practically that. We probably would be warranted in start¬ 
ing activities if we received eight or nine hundred, but not less. We 
must guard against the possibility of insufficient working capital, 

4—4052a 
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which would necessitate future assessments, which we feel certain 
will be avoided if the necessary amount is subscribed as set forth 
above. 

In conclusion, I therefore beg to state that the “Maryland Orchards 
Corporation” is no scheme, no promotion project, not for any one 
or a few individuals’ personal benefit, but is your corporation and, 
if it is made effective, its affairs will be directed by you as one of its 
stockholders, through its Board of Directors, or Managers, which you 
will select. 

Villa Sites. 

In the deliberations of the Joint Committees on the “Maryland 
Orchards Corporation” plan, it was agreed and made a part 

79 of the minutes, that as soon as the corporation cleared up 
the titles to the properties coming into its possession, it would 

issue deeds to tract owners, who had become stockholders, for villa 
sites, without any further expense to the tract owners other than that 
which would be incurred in making the villa site proposition a prac¬ 
tical one from the standpoint of sanitation, water, light, etc., 
under the general supervision of the Board of Directors, or Man¬ 
agers, for a practical working out of what was the original intention, 
a summer home for tract owners, near their orchards. The purpose 
in asking that the villa sites be assigned to the corporation had in 
view finally giving to the tract owners a Merchantable Title, which 
they do not now have. 

Yours very truly. 

W. L. ICANN, 

Chairman Joint Executive Committee. 

80 Defendant Continental Trust Company’s Exhibit D. 

Circular No. 7. 

Oganization Committee of Maryland Orchards Corporation, 

A Corporation Dedicated to the Interests of All Owners of Tracts in 
F. Mertens’ Sons Development at Green Ridge. 

C. J. Beck, Chairman, 

45 Broadway, New York. 

October 13, 1917. 

To Owners of Green Ridge Orchard Tracts: 

I enclose herewith copy of a bill of complaint which has today 
been filed in the Supreme Court of the District of Columbia, at 
Washington, on behalf of a number of orchard tract owners, against 
the Continental Trust Company and the Receiver of the United 
States Trust Company. Those on whose behalf the bill has been 
filed are tract owners who have subscribed to the Maryland Orchards 
Corporation. 

The liability of the two Trust Companies to all orchard owners 
has been thoroughly gone into by our counsel, Messrs. Bartlett, Poe 
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& Claggett, of Baltimore, who were originally employed in this 
connection by the orchard tract owners who subscribed to the Pitts¬ 
burgh or Authorization Committee, and this firm in conjunction 
w r ith Messrs. Johnson & Carusi of Washington, w r hom they have 
associated with them for the purpose of this litigation, have reached 
the conclusion after the most careful consideration that the 

81 tract owners have a just and enforcible claim against the 
Trust Companies by reason of their gross neglect of the duties 

w T hich they assumed when they agreed to act as trustee under the 
plan under which F. Mertens’ Sons disposed of orchard tracts in 
Green Ridge Valley to you and to others. The negligence of the 
Trust Companies is fully set forth in the bill of complaint and 1 
suggest that you read it carefully. 

You can readily understand how* the interests of the tract owners 
can be best promoted and protected by joint action on the part of 
all of them. An arrangement therefore has been made with Messrs. 
Bartlett, Poe & Claggett and Messrs. Johnson & Carusi under w T hich 
they w T ill undertake to look after the interests of all tract owners who 
become parties to the proceeding, on a contingent basis of 30% of 
whatever may be recovered by suit or compromise; provided all costs 
of the litigation, exclusive of counsel fees, be borne by the parties to 
the suit. 

This arrangement, in my opinion, is a fair and reasonable one 
and I recommend that you avail yourself of it and become parties 
to the suit irrespective of whether you are a subscriber to the Mary¬ 
land Orchards Corporation or not. 

Each tract owner participating in the litigation will be expected 
to pay $5.00 per orchard tract toward the creation of a fund out of 
w hich all court expenses and other expenses incident to the litigation, 
exclusive of counsel fees, are to be defrayed. If you desire to be¬ 
come a party to the litigation, kindly sign and return to me, 

82 in the accompanying envelope, the enclosed authorization 
along with a check, payable to C. J. Beck, Chairman, for 

$5.00 for each orchard tract ow T ned by you. 

It is gratifying to be able to report that this important suit has 
been actually brought. The achievement is an illustration of what 
can be accomplished by co-operation and it is hoped that the tract 
owners will recognize this fact and encourage this Committee to con¬ 
tinue its efforts in their behalf by subscribing to the Maryland 
Orchards Corporation plan without further delay. 

The $5.00 per tract will be returned by the Maryland Orchards 
Corporation to those who accept said plan, when that Corporation 
assumes its corporate pow T ers. 

I have just come into possession of a list of tract owners containing 
many names not previously known to this Committee and to whom 
I am sending this letter. Should they be unfamiliar with what 
has transpired in the recent past, I will be pleased to furnish them, 
on request, with copies of our previous circular matter. 

Yours very truly, 


C. J. BECK, 

Chairman. 
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83 Form “D ” 

Mr. C. J. Beck, Chairman, 

45 Broadway, New York. 

Dear Sir: 




1917. 


I hereby express my desire to become a party to the suit brought 
on the thirteenth day of October, 1917, by certain tract owners 
against the Continental Trust Company and the Receiver of the 
United States Trust Company, upon the terms mentioned in your 
letter of October 13, 1917, and authorize Bartlett, Poe & Claggett of 
Baltimore, Maryland, and Johnson & Carusi, Washington, D. C., 
to take the necessary proceedings to have me made a party thereto. 

I am the owner of — tracts and herewith enclose check for $— 
toward the fund to cover court costs and other necessary expenses, 
other than counsel fees. 

Yours truly, 


84 Defendant Continental Trust Company’s Exhibit E. 


Elva Alt, 

J. L. Allison, 

Lees Amelung, 

Frank Beard, 

Francis Bagley, 

J. A. Baldwin, 

Elsie L., Grace M., & R. Louis 
Balls, 

John Beavan, 

Henry W. Bennett, 

H. W. Buttolph, 

Almeda C. Challinor & Alma 
Barnetts, 

Wm. H. Campbell, 

Sara E. Cotte, 

Geo. B. Crisman, 

Samuel A. Curry, 

Even B. Clarke, 

Marion Carter, 

J. G. Davis, 

Davis Enterprises Co., 

A. E. Davidson. 

Dennis W. Davin, 

Charlotte J. Dean, 

E. A. Dickey, 

J. Mears Dilworth & C. Morgan 
Marshall, 

Jane & Agnes Downton, 

Edw. J. & Helen Dubois, 

Geo. P. Deuser, 


I. Kuhe, 

John Keegan, 

Amanda Lawrence, 

Irving Levy, 

W. S. Linderman, 

Georgia E. Loury, 

Donald McNeil, 

J. J. McSweeny, 

Cora S. Maggini, 

Andrew C. McKenzie, 

J. A. McMurchy, 

Allan T. Mackrell, 

II. M. Mathews & L. C. Cook, 
John S. Madairv, 

F. E. Miller, 

J. L. Miller, 

J. A. & Clara Murdock, 

Floda McComb & E. V. Storer, 
W. H. Niebaum, 

John H. Niebaum, 

Harry J. G. Niebaum, 

Andrew N. Peterson, 

Lyman L. Pierce, 

C. J. Pickering, 

Wesley Pullman, 

Charles R. Rail, 

J. P. Rigsby, 

Wm. Rothengether, 

Herbert S. Stafford, 

R. Nelson Stevens, 


S. E. COTTE ET AL. VS. T. K. SANDS, ETC., ET AL. 


53 


Chas. F. Deuser, 

Frans Oskar Edstrom, 
Herman Elsas, 

Alex England, 

Chas. D. Fenhagen, 
Leonard C. Foelix, 

I. A. Garee, 

Jos. Garretson, 

Elizabeth Gomes, 

Leonard V. Giles, 

C. F. Gregory, 

O. F. Grant, 

August M. Gummer, 

C. H. Gummer, 

Robert B. Harrison, 

Alfred C. Hines, 

8. P. Hamelburger, 

Philip W. Harry, 

Max Hart, 

E. H. Hayward, 

Samuel Dinsmore Hubley, 
A. F. Holliday, 

Mary C. Held, 

C. H. Hagerty, 

Walter W. Irwin, 

Lloyd L. Jackson, 

William L. Kann, 

Homer .T. Keebler, 

Frank Kingsland, 

W. S. Kidder, 

Fred Kuchler, 


Chas. W. Scarborough, 
Laura C. Schmucker, 
Andrew G. Schultze, 

Henry F. Schwartz, 

S. C. Scott, 

Edwin H. Season, 

Robt. K. Sheppard, 

W. G. Sickel, 

Edward J. Shriver, 

J. R. Sloan, 

R. B. Small, 

A. M. Stearns, 

Walter C. Stone, 

Henry A. Sumnicht, 

Agnes M. Symonds, 

Frederic G. Stetson, 

K. I. Sanes, 

A. N. Siebern, 

L. R. Thrasher, 

Chas. W. Stebbins, 

William C. Thomas, 

Edw. P. Tobie, 

M. V. Velsey, 

Fannie Werner, 

Covington Westlake, 

Minnie M. Williams, 

Albert J. Wyant, 

Jessie B. Wylie, 

Charles A. Wright, 

Margaret McNeil Whitehead, 
George C. Weedon. 


85 Memoranda. 

February 25, 1918.—Petition of intervention of J. Willcox 
Adams, et al., filed, with leave to file granted by Justice Siddons. 

November 25, 1918.—Petition of intervention of H. B. South, et 
al., filed, with leave to file granted by Justice Hitz. 

Interrogatories Addressed to Charles W. Warden by Plaintiffs . 

Filed November 25, 1918. 

******* 

1. What is your connection with the Continental Trust Company 
at the time of the sendee of these interrogatories upon you? 

2. W T hat office, or offices, did you hold, and for what periods of 
time, with the United States Trust Company? 

3. Were you an officer or director of that Company at the time 
it accepted a conveyance to it of certain orchard properties from F. 



54 S. E. COTTE ET AL. VS. T. K. SANDS, ETC., ET AL. 

Mertens’ Sons, or from F. Mertens, and at the time of the execution 
by that Company of a Declaration of Trust with respect to the prop¬ 
erty so conveyed? 

4. Were you in any way a party to the negotiations between F. 
Mertens’ Sons and the United States Trust Company, which re¬ 
sulted in the conveyance and Declaration of Trust mentioned in the 
preceding question? If so, what part did you take in said negotia¬ 
tions? 

5. Was the general plan of the orchard enterprise ex- 

86 plained to you at that time, and if not, when did you first 
become familiar with the general plan under which the 

orchard enterprise was to be conducted ? 

6. How much money was advanced by the United States Trust 
Company while you were its president to I. Mertens’ Sons in connec¬ 
tion with the orchard enterprise? 

7. What was the purpose of this advance, that is to say, what was 
the money to be used for? 

8. What security was there for the advance of these moneys? 

9. Why was the deed of the orchard properties to the United 
States Trust Company an absolute conveyance upon its face? 

10. Was the Declaration of Trust upon which the lands were held 
made a matter of record while you were president of the United 
States Trust Company? 

11. If your answer to the preceding question is, “no,” then why 
was this not done ? 

12. Did you ever sign as president of the United States Trust 
Company any of the contracts of purchase between tract purchasers 
and F. Mertens’ Sons? 

13. Were you familiar with the contents of such contracts of 
purchase ? 

14. During your presidency of the United States Trust Company, 
did you ever communicate to any tract purchaser the fact that the 
United States Trust Company held the orchard property as collateral 
security for its own advances to F. Mertens’ Sons? 

15. If your answer is, “yes,” then how was this communication 
made? Was it orally or by letter? To whom was it made, 

87 and if by letter, have you a copy of any such letter? 

16. Did you ever communicate to any tract purchaser the 
terms and conditions of the Declaration of Trust hereinbefore re¬ 
ferred to? 

17. If your answer is, “yes,” was it orally or by letter? To whom 
was the communication made, and if by letter, where is the letter? 

18. Did you ever communicate to any tract purchaser that their 
promissory notes, made payable to the United States Trust Company, 
trustee, were to be, or had been, indorsed in blank over to F. Mertens’ 
Sons, and without recourse to the United States Trust Company? 

19. If your answer is, “yes,” w T as this orally or by letter? To 
whom was the communication addressed, and if by letter, where is 
the letter? 

20. During the time you were president of the United States Trust 
Company, did that Company hold any of the tract purchasers’ 
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notes made out to the United States Trust Company as trustee as 
collateral security for its own advances to F. Mertens’ Sons? 

21. Were the notes so held by the United States Trust Company 
first endorsed by that Company to F. Mertens’ Sons, without re¬ 
course, and then endorsed by F. Mertens’ Sons back to the Company, 
or did they always remain in the possession of the Company until 
finally paid? 

22. When, if at all, did you eter see any of the exhibits consisting 
of prospectuses of F. Mertens’ Sons and filed with the original Bill 
of Complaint herein? 

23. Did you, or anyone connected with the United States 

88 Trust Company, so far as you know, ever authorize the state¬ 
ments, or any of them, and if so, which of said statements 

concerning the United States Trust Company, published in the 
pamphlet marked Exhibit “C”, in which it is stated that the United 
States Trust Company was “conducted under the supervision of the 
United States Government?” 

24. Were you, and if not, then to your knowledge, was any officer 
of the United States Trust Company consulted as to the phraseology 
of the agreement between the tract purchasers and the United States 
Trust Company, of which a specimen copy is filed with the Bill of 
Complaint marked Plaintiff’s Exhibit “A?” 

25. What, if any, understanding did you, or to your knowledge, 
any officer of the United States Trust Company have with F. Mer¬ 
tens’ Sons, or with the tract purchasers as to what should constitute 
a “commercial apple orchard,” which you agreed to convey at the 
end of five years? 

26. Did you execute, sign, or authorize the signature of your 
name to the circular letter from which an excerpt is printed near 
the end of the ninth paragraph of the Bill of Complaint? 

27. In what manner and to what extent was the “trusteeship” in 
said excerpt mentioned designed to safeguard purchasers? 

28. What was the purpose of your Company in causing an ex¬ 
amination of the land to be made, as referred to in said excerpt? 

29. Was any plat or map filed with you or your Company while 
you were its president, showing the location of Green Ridge 

89 Townsite, the location of numbered lots therein, and of the 
proposed streets? If so, what became of that map? 

30. Have vou at anv time visited that townsite, or caused an in- 
spection to be made of the same? If so, when, by whom, and if a 
report was made in writing, where is that writing? 

31. Was the railroad which was to connect the orchard tracts with 
existing railroad lines to be a public carrier or a private railroad? 

32. Was any charter ever applied for for the construction of said 
railroad, or any survey, or other preliminary work done in connec¬ 
tion therewith? 

33. Was any estimate ever made by your Company, or you as its 
president, or by any officer, and if so which officer, to ascertain the 
cost of planting and caring for the tracts which were to be sold and 
were to he deeded by your Company as commercial apple orchards? 
If 86, when, by whom, and where is that estimate? 
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34. Was any estimate ever made as to the cost of building roads 
and highways, which should abut on the property sold, or to be sold? 
If so, when, by whom, and where is that estimate? 

35. Was any estimate ever made of the cost of grading, paving and 
supplying light and water to Green Ridge Townsite? If so, by 
whom, and when, and where is it? 

36. Was any estimate ever made by you or your Company, or 
submitted to you, of the cost of constructing a branch railroad over 
which the orchard products could be marketed? If so, by whom, 

when, and where is it? 

90 37. What guarantee, if any, did you or your Company, 
the United States Trust Company, require from F. Mertens’ 

Sons during the time you were its president, or as far as you know 
at any time thereafter, that at the end of five years, one-half of each 
tract sold should be a “commercial apple orchard?” 

38. What agreement, contract, understanding or guarantee did 
you, or as far as you know your Company, the United States Trust 
Company, ever have that required all or any part of the money paid 
or to be paid by tract purchasers to go back in to the property agreed 
to be conveved? 

39. What investigation did you, or your Company while you were 
its president, make or cause to he made as to whether F. Mertens' 
Sons, independently of their holdings of Green Ridge Valley orchard 
lands, were financially able to carry out their agreements with tract 
purchasers? 

40. If such an investigation was made, by whom wa5 it made, and 
when, and was there any written report made, and if so, where is it? 

41. If your answer to the last question is that an investigation 
and report were made, what steps were taken to verify its accuracy 
at any time, and by whom? 

42. At the time the United States Trust Company accepted the 
deed of the orchard property and gave back the Declaration of Trust, 
what, if any, appraisal, statement or estimate of the value of these 
lands was furnished you, and by whom, and what was the value 
placed upon them in their uncultivated condition, at the time the 
United States Trust Company advanced $50,000.00 to F. Mertens’ 
Sons? 

43. Did you or your Company cause an independent in- 

91 vestigation to be made at that time of their value? If so, 
when, by whom, and if a written report was made, where 

is it? 

44. Was not the largest amount ever advanced by the United 
States Trust Company on the sole security of these lands the sum of 
$50,000.00? Is it not a fact that the further advances were covered 
by other collateral, and that such other collateral consisted primarily 
of tract purchasers' promissory notes? 

45. State whether you, or to vour knowledge, any officer or director 
of the United States Trust Company either while you were president 
thereof or thereafter, ever made any personal inspection of the 
orchard properties in Allegany County, Maryland? If so, which 
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officers or directors, and give the date either actually or approximately 
of such visits? 

46. What report in writing, if any, was ever submitted to you or 
your Company, the United States Trust Company, by any of its 
officers or directors as to the condition of these orchard properties? 

47. What written reports, if any, were submitted to you or to your 
knowledge to any officer of the United States Trust Company, by 
F. Mertens’ Sons, or any person on their behalf, as to the condition 
of these orchard properties? 

48. If any such writings were submitted by any of the persons in 
the preceding question mentioned, what are the dates thereof, and 
in whose custody are those writings? 

49. Did your Company have a survey made of the orchard prop¬ 
erties? If so, bv whom and when? 

92 50. When was the first map submitted to your Company, 
the United States Trust Company, and by whom? 

51. What steps, if any, were taken by you or your Company, the 
United States Trust Company, to verify the accuracy of the maps 
and plats submitted to it? 

52. Were the tract purchaser’s notes which were received by the 
United States Trust Company endorsed by it without recourse to 
F. Mertens’ Sons? 

53. What connection did Mr. Bates Warren have with the United 
States Trust Company during the time you were its president? 

54. What connection did Mr. Charles A. Douglas have with the 
United States Trust Company during the time you were its presi¬ 
dent? 

55. Referring to the three clauses of the agreement between F. 
Mertens’ Sons and the United States Trust Company, set forth in 
the seventh paragraph of the Bill of Complaint herein, which, if 
any, were the circular letters and other literature referred to in 
that paragraph? 

56. Referring again to the same paragraph, did you or your Com¬ 
pany, the United States Trust Company, ever require any pur¬ 
chaser of any lot or parcel at any time to sign a waiver of his or 
their claims against the United States Trust Company on account 
of any alleged statements or representations alleged to have been 
made with reference to the property so purchased, or contracted to be 
purchased? 

57. If any such waiver was required, was it in writing, and if so, 
in what form and where are said waivers? 

58. Did you, or as far as you know, any officer of the United 
States Trust Company ever communicate to any tract pur- 

93 chaser the fact that your Company would not be responsible 
for misrepresentations made by F. Mertens’ Sons, their agents 

or representatives? 

59. If your answer to the foregoing question is in the affirmative, 
to whom of said tract purchasers did you so communicate, and if 
the communication was in writing, where is that writing? 

60. Who prepared the Declaration of Trust or the documents re- 
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ferred to in the seventh paragraph of thq Bill herein as a secret 
agreement? 

61. Did the United States Trust Company ever deed any orchard 
tracts to any purchasers? If so, to how many? 

62. How many contracts of purchase were turned over to the 
Continental Trust Company at the time it took over the Trusteeship 
of the Mertens’ orchard enterprise? 

63. State any step that was ever taken by you as president of the 
United States Trust Company, or to your knowledge by any officer 
thereof while you were president of the United States Trust Com¬ 
pany, to safeguard the interest of anv purchaser of an orchard tract 
under any contract made with F. Mertcns' Sons and accepted by 
the United States Trust Company ? 

64. State anv step that was ever taken bv vou. or as far as vou 
know, by any officer of the Continental Trust Company during the 
time you have been its vice-president to safeguard the interest of any 
tract purchaser under any contract with F. Mertcns’ Sons and ac¬ 
cepted by the United States Trust Company, or accepted by the Con¬ 
tinental Trust Company? 

65. Is it not a fact that the United States Trust Company 
04 and you as its president regarded the connection of that Com¬ 
pany with the Mertcns’ enterprise simply as a debtor and 
creditor relation between the Trust Company and F. Mertcns’ Sons, 
and one involving no responsibility on your part to the tract pur¬ 
chasers ? 

66. Is it not a fact that you as vice-president of the Continental 
Trust Company and that the Continental Trust Company regarded 
its relation to the Mertcns' enterprise primarily as a debtor and a 
creditor relation with F. Mertens’ Sons, and as one not involving any 
responsibility to tract purchasers? 

67. Immediately prior to the taking over of the trusteeship by 
the Continental Trust Company in July, 1914, was F. Mertens’ Sons 
indebted to the Continental Trust Company? 

68. What was your connection with the Continental Trust Com¬ 
pany at the time of the taking over of the said trusteeship? 

69. If Mertens’ Sons were indebted to the Continental Trust Com¬ 
pany at that time, state the amount and what collateral the Trust 
Company held? 

70. What was the amount of the indebtedness of F. Mertens’ Sons 
to the United States Trust Company in July, 1914, when the Con¬ 
tinental Trust Company took over the trust, and what collateral 
did the Continental Trust Company take over from the United 
States Trust Company? 

71. Were the orchard lands previously deeded to the United States 
Trust Company, deeded by it in July, 1914, to the Continental 
Trust Company? 

72. Was this the case with lands against which there were 
95 - outstanding contracts of purchase, but the purchase of which 
had not been completed, and for which no deed had been 


given ? 
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73. Did the Continental Trust Company at that time execute a 
Declaration of Trust to F. Mertens’ Sons? 

74. Who prepared this Declaration of Trust? 

75. Were not some orchard tracts sold by F. Mertens’ Sons after 
the Continental Trust Company assumed the trust ? 

76. Were you not familiar with the form of tract purchasers con¬ 
tract with F. Mertens’ Sons that was in use after the Continental 
Trust Company assumed the trust? 

77. Did you ever communicate to any tract purchaser the fact 
that such a Declaration of Trust by the Continental Trust Company 
had been executed? 

78. If so, to whom did you make Ibis communication ? Was it 
orally or by writing, and if by letter, where is the letter? 

79. Did you ever communicate to any tract purchaser the fact 
that the Continental Trust Company held these orchard tracts as 
collateral security for advances made by it to F. Mertens’ Sons? 

80. If your answer is “yes/’ then to whom did you communicate 
this fact? Was it orally or by letter, and if by letter, where is the 
letter? 

81. So far as you know, did any officer, director or attornev for 
the Continental Trust Company ever communicate any of the facts 
in the last four questions mentioned to any tract purchaser? 

82. If your answer is “yes,” then what officer, director or 

96 attorney, and to what tract purchaser; and was this orally 
or by letter, and if by letter, where is the letter? 

83. So far as you know, did F. Mertens’ Sons or any agent or at¬ 
torney for them communicate any of these facts to any tract pur¬ 
chaser? 

84. If so, which member of F. Mertens’ Sons, what agent or at¬ 
torney, and which of these facts was communicated, to whom, 
orally or by letter, and if by letter, where is the letter? 

85. Was this Declaration of Trust between the Continental Trust 
Company and F. Mertens’ Sons ever recorded in any office of public 
record ? 

86. If your answer is “no,” then why was this not done? 

87. What officer, director or agent of the Continental Trust Com¬ 
pany was consulted concerning the substitution of Continental 
Trust Company as trustee in the place of the United States Trust 
Company ? 

88. Did Mr. Bates Warren, or if not he, who requested the Con¬ 
tinental Trust Company to take this trust? 

89. Was the proposition just above mentioned discussed at any 
of the meetings of the executive committee of the Continental Trust 
Company, or minutes kept or memoranda made concerning the 
transactions of your executive committee, and are there any books 
or papers in the possession of the Trust Company from which these 
transactions would appear? 

90. Was this transaction laid before your board of directors at 
any general or special meeting? If so, please give the date, 

97 and state whether either you, Mr. Bates Warren, Mr. Frank S. 
Bright, or Mr. Charles A. Douglas appear from the minutes 
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to have been present at any of said meetings, and state the date3 
thereof. 

91. State whether, to your knowledge, any of the offieers or direc- 
tors of your company made any personal inspection of the orchard 
tracts in Allegany County, Maryland? If so, which offieers and di¬ 
rectors, and give the dates, either actually or approximatly, of such 
visits. 

92. What report in writing, if any, was ever submitted to your 
Company by any of its officers or directors as to the condition of these 
orchard properties? 

93. What writing, if any, was submitted to the Continental Trust 
Company by F. Mertens’ Sons, or any person on their behalf, as to 
the condition of these orchard properties? 

94. If any such writings were submitted by any of the persons in 
the preceding two questions mentioned, what are the dates thereof, 
and where are those writings? 

95. In July, 1914, was there any recorded map or plat of these 
orchard properties turned over to your Company by the United States 
Trust Company? If so, where is it? 

96. AVho made these maps or plats? 

97. If there were no maps or plats, what investigation did your 
Company make as to the reason for the non-existence of same, and 
what was the result of this investigation? 

98. Did your Company have a survey made of the property? If 
so, by whorii? 

99. When was the first map submitted to your Committee, 
98 and by whom? 

100. What steps, if any, were taken by your Company to 
verify the accuracy of the maps and plats submitted to it? 

101. Were the tract purchasers’ notes, which were received by the 
Continental Trust Company after July, 1914, endorsed by it with¬ 
out recourse to F. Mertens’ Sons? 

102. What was the highest aggregate of tract purchasers’ notes 
held by the Continental Trust Company during the first six months 
of 1915 ? 

103. What was the highest aggregate of tract purchasers’ notes 
held bv the Continental Trust Company during the last six months 
of 1915? 

104. What was the aggregate of tract purchasers’ notes held by the 
Continental Trust Company during each of the months of 1916 
from January to November? 

105. What was the amount of the indebtedness of F. Mertens’ Sons 
to the Continental Trust Company during the first six months of 
1915, during the second six months of 1915, and for each of the 
months of 1916 from January to November? 

106. Give the dates of the meetings of the executive committee 
of the Continental Trust Company, at which any of the affairs of F. 
Mertens’ Sons appear from the minutes of said meetings to have been 
discussed or acted upon. 

107. State the dates of the directors’ meetings of the Continental 
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Trust Company, at which it will appear from the minutes, that the 
affairs of F. Mertens’ Sons were discussed or acted upon. 

99 108. What was the stockholding in the Continental Trust 
Company of Mr. Bates Warren during the period from July, 

1914, to November 1, 1916? 

109. Was he not the largest individual stockholder in March, 
1916? 

110. What offices did Mr. Warren hold in the Company since its 
organization ? 

111. What were Mr. Warren’s offices in the Company during the 
year 1916? 

112. Who were the other members of the executive committee dur¬ 
ing the year 1916? 

113. Who, under the by-laws, presided as chairman of the meet¬ 
ings of the executive committee? 

114. Who prepared the deed from F. Mertens’ Sons to F. Mer¬ 
tens’ Sons Corporation, of which you were the treasurer? 

115. Who secured the charter? 

116. Who prepared the statement to creditors, and what knowl¬ 
edge did you have of the same prior to its publication? 

117. Who prepared the mortgage, and what knowledge did you 
have of the same prior to its being filed? 

118. The Continental Trust Company was a subscriber, was it 
not, to the plan for the organization of F. Mertens’ Sons Corpo¬ 
ration ? 

119. Is there any reference to this subscription upon the minutes 
of either the executive committee or the board of directors of your 
Company? If so, please give the date of said meetings. 

120. In what form was this subscription? Was it by cash 

100 placed to the credit of F. Mertens’ Sons Corporation, or was 
it by check drawn to the order of F. Mertens’ Sons Cor¬ 
poration? 

121. W as the effect of this advance to make available to F. Mer¬ 
tens’ Sons Corporation the sum of $5,000. to be used by the Corpo¬ 
ration for its own purposes, or was the effect of this advance merely 
to reduce the indebtedness of F. Mertens’ Sons to the Continental 
Trust Company, or to give the Continental Trust Company $10,000. 
face value additional collateral for loans previously made to F. Mer¬ 
tens’ Sons? 

122. As treasurer of F. Mertens’ Sons Corporation, w r ere you 
familiar with its expenditures? 

123. Do you know what was done with the particular $5,000. re¬ 
ferred to in the last preceding questions? To whom was it paid, 
and for what purpose? 

124. As treasurer of F. Mertens’ Sons Corporation, did you keep 
any book of accounts or check books from which would appear what 
was done with the cash received by said Corporation through the 
sale of its preferential bonds? 

125. If your answer is that books were so kept, where are those 
looks or memoranda? 

126. How many of the notes of tract purchasers held by your 
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Company on March 1, 191G, were paid in whole or in part by the 
makers, and how much was the aggregate from said payments be¬ 
tween March 1, 1916, up to and including the first day of November, 
1916? 

127. What was the purpose of the organization of F. Mertens’ 
Sons Corporation? 

128. Did the Continental Trust Company authorize the 

101 signature of its name by you as its vice-president to a certain 
printed document entitled, “F. Mertens’ Sons Corportation, 

letters to creditors, plan, trustees’ agreement, creditors’ agreement,” 
dated November 2, 1916? 

129. Did F. Mertens’ Sons or F. Mertens or John Mitchell, Jr., 
or any one on their behalf, advise with you or any other officer of 
the Continental Trust Company as to providing some way of settling 
with or satisfying all of their creditors? 

130. When was the Continental Trust Company, in the person 
of any of its officers or directors, first approached on the subject? 

131. W as the matter brought to his or their attention by any 
member of the firm of F. Mertens’ Sons, or by a representative of 
F. Mertens’ Sons, and if so, name him or them. 

132. Did F. Mertens’ Sons submit to your Company a statement 
of their assets and liabilities at any time during the year 1916, and 
if so, at which times? Give the dates of said statements, and their 
present whereabouts. 

133. Was the statement under date of September 30, 1916, bv 
the Reinhold Audit Company filed with the Bill of Complaint in 
this cause, and marked “Exhibit 3,” ever exhibited to you? If so, 
when and by whom, and when did you first have any knowledge of 
its existence? 

134. Is it a fact that tract purchasers’ notes to an aggregate 
amount of over $800,000. remained outstanding and unpaid on No¬ 
vember 2, 1916? 

135. How many of these notes were in the possession of the Con¬ 
tinental Trust Company on the date when the petition in 

102 bankruptcy was filed in the Supreme Court of the District 
of Columbia, against F. Mertens’ Sons? 

136. From your best knowledge, information and belief, were 
not almost the entire balance of these tract purchasers’ notes pledged 
as collateral security with the Bank of North America, Guaranty 
Trust Company, Bankers Trust Company, Pittsburgh Trust Com¬ 
pany, and Marine National Bank, with relatively few of them scat¬ 
tered among other financial institutions? 

137. Has your Company in its files any correspondence with 
either of the companies in the last question named, relating to the 
organization of F. Mertens’ Sons Corporation? If so, give the dates 
of the letters and in whose custody they now are. 

138. Was your Company the first or the last of those signing the 
letter to creditors of F. Mertens’ Sons under date of November 2, 
1916, to enter into the plan of organization of the latter company? 

139. Did your Company solicit any, and if so, which of the other 
banks and trust companies, signing that letter to enter into the 
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plan, or was your Company solicited by any of them, and if so, by 
which one? 

140. Who were the officers of F. Mertens’ Sons Corporation? 

141. Was Mr. Bates Warren president of F. Mertens’ Sons at that 
time, a director and vice-president of the Continental Trust Com¬ 
pany? 

142. Were Messrs. Douglas, Obear and Douglas, chief counsel 
for F. Mertens’ Sons Corporation at that time, chief counsel for the 

Continental Trust Company? 

103 143. Was Charles W. Warden, treasurer of F. Mertens’ 
Sons Corporation, at that time treasurer of the Continental 

Trust Company? 

144. What knowledge have you that on September 30, 1916, the 
date of the financial statement of F. Mertens’ Sons annexed as an 
exhibit in the Bill of Complaint herein, that the total amount of 
liabilities, secured and unsecured, exclusive of contingent and doubt¬ 
ful liabilities, was admitted by F. Mertens* Sons at $2,379,150.33? 

145. What, under the plan to which you subscribed, was to be 
done with the $2,100,00- of non-preferential, or second lien bonds? 

146. Under the plan, what was to be done with the $400,000 of 
preferential or first lien bonds? 

147. What, if any, was the reason for making the preferential 
bonds $400,000 in amount? 

148. Was not the unencumbered real estate of F. Mertens’ Sons 
in Cumberland, Maryland, estimated to be of the value of about 
$400,000? 

149. Were you familiar with the reasonable value of this unen¬ 
cumbered property? 

150. So far as you know, at that time, had F. Mertens’ Sons any 
other property which had not been hypothecated with your own 
and other financial institutions? 

151. Did you know it to be a fact at that time that the purpose 
of the issue of these $400,000 of preferential bonds was “to provide 
a way to conserve all of the property, keep up the development, and 
care of this vast orchard project, both the sold and unsold tracts, and 

to make provision for the sale of unsold tracts?” 

104 152. What investigation did you make to ascertain whether 
the sum of $400,000 would be sufficient to care for the orchard 

tracts which had been sold, and to make provision for the upkeep and 
sale of unsold tracts? 

153. lias your Company any data as trustee for F. Mertens’ Sons 
in the sale of orchard tracts to purchasers, from which may be com¬ 
puted to the total amount received by the United States Trust Com¬ 
pany as trustee, and by your own Company as substituted trustee, in 
the form of cash and installment notes from purchasers of orchard 
tracts? 

154. Is not this aggregate in the neighborhood of $4,000,000? 

155. On November 2, 1918, or at any time prior thereto, had 
your Company and the other signers of the letter to F. Mertens’ 
Sons made any agreement between themselves, or with F. Mertens’ 
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Sons Corporation, as to the marketing of the $400,000 of preferential 
bonds? If so, please state fully what that arrangement was. 

156. What price was to be paid for these bonds? 

157. Is it not a fact that $1*20,000 face value of these preferential 
bonds were issued to the signatories of the letter to creditors of 
November 2, 1916, and to Mr. Bates Warren, president of the Com¬ 
pany ? 

158. At what price were these bonds issued? 

159. Is it not a fact that they were either purchased or used as 
collateral on the basis of fifty cents on the dollar? 

160. Is it not a fact that Mr. Bates Warren and Mr. Charles A. 


Douglas were to receive from F. Mertens’ Sons Corporation $100,001, 
or some other large sum, and if so. what sum, in bonds of the 

105 F. Mertens’ Sons Corporation, for professional services in its 
organization? 

161. If your answer is that they were to receive such sum, was 
it to be preferential or noil-preferential bonds? 

162. Of the $60,000. or thereabouts, received from the sale, or 
pledge, of $120,000, of the preferential bonds, how much was ac¬ 
tually expended, whether for labor or material, to be used to keep 
up the development and care of the vast orchard tract, both sold 
and unsold tracts? 

163. Was it not stated in the plan which accompanied your letter 
to creditors of November 2, 1916, that “if development and care of 
these various tracts was stopped, the purchasers will likewise stop 
paying the outstanding notes?” 

164. In the plan above referred to, which accompanied the letter 
to the creditors, is not the statement made that “F. Mertens’ Sons 
have voluntarily given all that could possibly be obtained by resort 
to court proceedings, and without the necessary delay, and the ex¬ 
pense thereof?” 

165. Was not the whole purpose of the organization of F. Mertens’ 
Sons Corporation to forestall any action that would prevent the 
$800,000 or other large aggregate of outstanding instalment notes, 
from being paid, and to enable the preferential bondholders to se¬ 
cure bv foreclosure the only unencumbered assets of F. Mertens’ 
Sons, to-wit, the unencumbered real estate in Cumberland, Mary¬ 
land? 

166. Was not all the stock of F. Mertens’ Sons Corporation placed 
in the hands of Mr. Bates Warren, and of Mr. Lyman Bass, as trus¬ 
tees? 

106 167. Was it not part of the plan in which your Com¬ 
pany participated that it was to receive bonds of F. Mertens’ 

Sons along with other creditors, for the amount of their indebtedness, 
that the creditors were to take no action on the bonds for a period 
of five years, but that your Company was to keep its collateral, in¬ 
cluding the tract purchasers’ notes, and should be free to realize 
upon its collateral, including tract purchasers’ notes? 

CHARLES F. CARUSI. 

HAYDEN JOHNSON. 

BARTLETT, POE AND CLAGGETT. 

J. 
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Memoranda. 

February 21, 1919.—Petition of intervention of E. A. Fargo, et 
al., filed, with leave to file granted by Justice Hitz. 
file granted by Justice Hitz. 

March 14, 1919.—Intervening petition of Frank C. Miliken, et 
al., filed, with leave to file granted by Justice Hitz. 

May 12, 1919.—Petition to intervene of James T. Giles, et al., 
filed, with leave to file granted by Justice Hitz. 

Intervening petition of Frank S. Ellis, et al., filed, with leave to 
file granted by Justice Hitz. 

Intervening petition of C. H. Gisin filed, with leave to file granted 
by Justice Hitz. 

107 June 27, 1919.—Intervening petition of William J. Childs 
filed, with leave to file granted by Justice Hitz. 

Intervening petition of T. K. Armstrong filed, with leave to file 
granted by Justice Hitz. 

August 19, 1919.—Intervening petition of Alice H. Bartine filed, 
w r ith leave to file granted bv Justice Hitz. 

Intervening petition of Allen K. Collingwood, et al., filed, with 
leave to file granted by Justice Hitz. 

Intervening petition of George M. Kober, et al., filed, with leave 
to file granted by Justice Hitz. 

September 24, 1919.—Intervening petition of Charles Hartwig, 
et al., filed, with leave to file granted by Justice Gould. 

October 29, 1919.—Intervening petition of Thomas O'Reilly filed, 
w r ith leave to file granted by Justice Bailey. 

Intervening petition of Louis M. Thayer filed, with leave to file 
granted by Justice Bailey. 

Intervening petition of B. S. Branson filed, with leave to file 
granted by Justice Bailey. 

Intervening petition of Charles L. Miller filed, with leave to file 
granted by Justice Bailey. 

March 4, 1920.—Intervening petition of A. W. Felka filed, 

108 with leave to file granted by Justice Bailey. 

Intervening petition of Frank W. Wentz filed, with leave 
to file granted by Justice Bailey. 

Intervening petition of P. L. Logan, et al., filed, with leave to 
file granted by Justice Bailey. 

April 14, i920.—Intervening petition of Daniel A. Jones filed, 
•with leave to file granted bv Chief Justice McCoy. 

Intervening petition of The Fidelity Title and Trust Company, 
Attorney in fact for Alice Logan Dunlap (formerlv Alice L. Logan) 
filed, with leave to file granted by Chief Justice McCoy. 

June 4, 1920.—Intervening petition of Martin T. Philips filed, 
with leave to file granted by Chief Justice McCoy. 

January 28, 1921.—Intervening petition of Frank Lalor filed, 
with leave to file granted by Justice Stafford. 

August 16, 1921.—Intervening petition of M. E. Geegan filed, 
with leave to file granted by Justice Hitz. 

5—4052a 



66 


S. fi. COTTE Ef At. VS. T. It. SANDS, ETC., ET At. 


109 Memorandum Opinion. 

Filed April 5, 1922. 

******* 

The bill of complaint in this case was filed October 13, 1917, by 
Sara E. Cotte and some 245 others named as plaintiffs, claiming to 
sue on. behalf of themselves and all others similarly situated who, 
it is stated, number upwards of 1,500 persons; the prayer of the bill 
being that an accounting be had between plaintiffs, and such others 
as may be admitted as parties, and the defendants, and that a money 
decree be entered for the amount which may be found to be due the 
plaintiffs upon such accounting. 

The bill alleges that the plaintiffs, separately and respectively and 
from time to time, entered into certain written agreements with a 
copartnership trading as F. Mertens’ Sons of Cumberland, Maryland 
(composed as stated in the bill), and with the United States Trust 
Company, as trustee, or with the Continental Trust Company, as 
substituted trustee, all of such agreements being substantially of the 
same tenor and effect; and which agreements concerned the purchase 
of divers tracts of land in the Green Ridge Valley, Allegany County, 
Maryland, such tracts consisting, individually, of five acres of land 
which, at the expiration of five years, would be delivered to the 
respective purchasers in the condition of a five-acre apple orchard, 
each acre containing not less than 50 trees; each purchaser was also 
to receive five acres of unplanted land adjoining such five-acre 
orchard; and also a residence lot, in the town site of Green Ridge, of 
10,000 square feet. The purchasers were to make certain cash pay¬ 
ments and to deliver a certain number of promissory notes, 

110 running over a period of five years, representing the deferred 
purchase money. 

The bill further alleges that the land in question was a tract of 
wild and at one time wooded land in the Appalachian Mountains, 
some fifteen miles from Cumberland, but at the time mentioned most, 
if not all, of the valuable timber had been cut from the property and 
that the latter was of little, if any, intrinsic value. Sometime in the 
spring of 1910, the said firm of F. Mertens’ Sons conceived the plan 
of converting this otherwise valueless acreage into a great community 
apple orchard enterprise and to offer small tracts thereof to the gen¬ 
eral public, upon the representation that enormous profits might be 
expected therefrom ; that in addition to hundreds of miles of auto¬ 
mobile boulevards which would be run through the property, a public 
road would pass along the front of each tract sold, and all the tracts 
collectively would be connected with a great transcontinental railroad 
by means of a branch railroad; that the town site would afford excel¬ 
lent opportunities in many lines of business; that the development 
of the enterprise so to be conducted by a firm 60 years in business 
with resources of $5,000,000, liability of the individual members of 
the firm limited, not incorporated, no stocks and no bonds; that a 
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large number of expensive and attractive pamphlets were prepared 
and distributed to induce the public to go into the enterprise. 

Divers other representations were alleged to have been made in the 
printed literature, along the general lines of inducing investments to 
be made by the public, but which, at this time, need not be further 
particularly detailed. 

111 It is further alleged that sometime in the spring or summer 
of 1910, F. Mertens’ Sons moved their principal offices to this 

District, where they took a large, expensive and impressive suite of 
offices, and that the United States Trust Company of this District 
agreed to become the trustee in the enterprise. 

A deed covering the property above mentioned, and which was to 
be developed into apple orchards and sold from time to time to various 
purchasers in subdivided ten-acre tracts, as above, was executed by 
F. Mertens’ Sons to the United States Trust Co., the deed being dated 
April 17, 1911, and recorded in Allegany County. 

It is further alleged that, coincidently with the execution of the 
deed just mentioned, a certain secret agreement was entered into by 
F. Mertens’ Sons and the said United States Trust Co., in which it 
was provided that the Trust Company was to loan F. Mertens’ Sons 
$50,000 for one year at 6%, to be secured by the notes of future 
purchasers of the orchard tracts; that the Trust Company was to re¬ 
ceive certain fees and commissions for acting as trustee; and that the 
Trust company should not be bound by any statements or represen¬ 
tations made by any person or persons whatever, not contained in 
circular letters and other literature pertaining to the property and 
duly signed by it ; it being agreed that F. Mertens’ Sons and their 
employees should not be deemed in any sense or to any extent the 
agents of the Trust company; it being further agreed that the Trust 
company should have the right to require the purchaser of any said 
tracts, before the receipt from such purchaser of payment on account 
of the tracts purchased, or before executing a deed of convey- 

112 ance to such purchaser, to sign a waiver of any claims against 
the Trust company on account of any statements or represen¬ 
tations alleged to have been made with reference to the property so 
purchased. 

Plaintiffs allege that the above mentioned secret agreement was 
never known to them nor brought to their attention until shortly 
before the filing of the bill. It is further alleged that advantage was 
taken of, the fact that the Trust company was under the limited 
supervision of the Comptroller of the Currency, to induce the public 
to believe that the trust was conducted under the supervision of the 
United States, and that that representation was actually published 
in one of the pamphlets distributed by F. Mertens’ Sons. It is further 
charged that before and at the time of accepting the trust, the gen¬ 
eral outline of the scheme of F. Mertens’ Sons was fully discussed 
with certain officers and directors of the United States Trust Com¬ 
pany, including its president and general counsel; that they were 
familiar with the literature prepared for dissemination by F. Mertens’ 
Sons; that before accepting the trust, the company sent an apple 
orchard expert of its own selection to make an investigation of the 
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possibility of successfully growing apples upon the ])ropertv; that 
the company had an understanding and agreement with F. Mertens’ 
Sons whereby the contracts were to be prepared and after execution 
were to be deposited with the Trust company and that all notes given 
in payment for tracts purchased should be payable to the Trust com¬ 
pany and the better to enable it to identify the tracts sold to an 
individual purchaser, a correct and detailed map of the property 
should be filed with the Trust company. That the Trust 

113 company in accepting the trust either knew or might easily 
have ascertained that the financial resources of F. Mertens’ 

Sons were not as represented, that they were wholly inadequate for 
an enterprise necessitating the expenditure of millions of dollars 
that would be required for the planting of 32,000 acres of orchard 
and to care for them for a period of the years and for the construc¬ 
tion of hundreds of miles of public roads and for the financing and 
construction of a branch railroad. Further, that the Trust company 
well knew that unless the moneys paid to it as trustee were applied 
in whole or in part to the financing of such an enterprise, the other 
resources of F. Mertens’ Sons were wholly inadequate to carry the 
enterprise to a successful termination, and that unless so carried out, 
the individual tract owners would be left with properties of slight, if 
any, value. 

It is further charged that the Trust company well knew that the 
whole purpose of deeding the property to it as trustee and the draft¬ 
ing of the contracts in such wise that the tract purchasers were to 
pay the money to it instead of to F. Mertens’ Sons was to create and 
the said acts were calculated to create the impression on the part 
of the investing public that the said Trust company would safeguard 
the funds so entrusted to it and see that they were applied in whole 
or in part so far as might be necessary to place the Trust company 
in the position at the end of the contracting period to deliver to the 
purchaser a five-acre commercial apple orchard as described in the 
literature of the promoters and in the written agreements submitted 
to tract purchasers and accepted in writing and agreed to l y 

114 ■ the Trust company. It is further alleged that at the in¬ 

ception of its trusteeship, the Trust company advanced to F. 
Mertens’ Sons the sum of $50,000 which, upon information and be¬ 
lief, plaintiffs aver constituted the principal capital embarked in the' 
enterprise and that the same was used to defray the initial expense 
of the literature, establishment of offices in Washington, and neces¬ 
sary advances to salesmen. At that time, no trees had been planted 
upon the property and it was but a barren inaccessible tract of un¬ 
salable land. It is further alleged that the expert heretofore men¬ 
tioned, who visited the property at the instance and request of the 
Trust company, reported that it was largely a gray mountain loamy 
soil and he thought it would produce splendid apples. Plaintiffs 
further charge that immediately upon the assumption of its trust, 
the Trust company caused a rubber stamp to be made, as follows: 

“Without recourse to us pay to the order of F. Mertens’ Sons. 
United States Trust Company.” 
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And plaintiffs say that in every case where a purchaser of one of 
the tracts paid his money into the Trust company, the same was im¬ 
mediately turned over to F. Mertens’ Sons without restiiction of any 
kind as to its employment, and that the series of promissory notes 
made payable and confided to said Trust company were endorsed 
forthwith with the rubber stamp mentioned and immediately handed 
over to F. Mertens’ Sons without restriction as to use; and, further, 
with the knowledge and consent of the Trust company, those notes 
were hypothecated by F. Mertens’ Sons with various financial insti¬ 
tutions for the purpose of raising money, the ultimate employment 
and destination of which the Trust company made no effort 

115 . to ascertain, except that the Trust company was well aware 

that at that time and at all times thereafter up to bankruptcy, 
the said firm was involved in various enterprises of a speculative 
character involving the possibility of heavy financial losses. 

Plaintiffs further allege that after endorsing the notes, as above, 
the Trust company received the same, or a large part of them, run¬ 
ning into hundreds of thousands of dollars, back from F. Mertens’ 
Sons as collateral security for the original loan of $50,000 and as 
collateral security for further advances from the Trust company 
which, at the time the latter went into the hands of a receiver, 
amounted to more than $150,000. 

It is further averred that, during the period of its trusteeship, 
neither the Trust company nor any of its responsible officers or 
directors demanded or received any written reports from F. Mertens’ 
Sons as to the amount of money being expended in carrying out the 
enterprise, nor any except casual reports made by one or the other 
of the officers of the company when at the Trust company on other 
business, nor did the Trust company make any attempt to verify 
the truth of any such casual statements, nor did the Trust company 
cause any investigation to be made upon the property as to whether 
or not F. Mertens’ Sons, in good faith, were competently carrying out 
the terms of their contract or making a bona fide effort to comply 
with the terms made by the company to the public; that the Trust 
company was ignorant as to how many, if any, number of miles of 
public roads were under construction or whether the maps and plats 
of the company showed the theoretical existence of such roads; 

116 that it was ignorant and did not seek to advise itself as to 
what steps were taken, if any, to secure the projection of such 

branch railroad; and, upon information, that the Trust company 
did not regard its obligation as one to the investing public, but looked 
upon the whole transaction as involving merely a debtor and creditor 
relation between it and F. Mertens’ Sons to whom it had advanced 
and was advancing money upon collateral security in whole or in 
part composed of the notes made payable to it as trustee of the pur¬ 
chasers of the orchard tracts. 

That, although some 29 or 30 deeds were made to purchasers of 
tracts, in most instances to persons residing at great distances both 
from Washington and the property mentioned, referred to by or¬ 
chard numbers and lettered sections, designated on certain plats, 
during the entire period from 1910 until July, 1914, when the 
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trusteeship terminated, no comprehensive and detailed plat was filed 
or came into the possession of the Trust company, and such partial, 
incomplete plats as were ultimately deposited with the Trust com¬ 
pany were prepared by the so-called engineering department of F. 
Mertens’ Sons, and were accepted by the Trust company without any 
attempt at verification. 

Plaintiffs further allege that the above was the entire supervision 
and control exercised by the Trust company on behalf of the invest¬ 
ing public; and this, notwithstanding the fact that at the inception 
of its trusteeship, and the beginning of the campaign to induce the 
public to invest, the Trust company over the signature of its then 
president sent out a circular letter addressed “To Whom it May Con¬ 
cern” and the same was distributed to prospective purchasers, 

117 including the plaintiffs, in which the following statement ap¬ 
peared : 

fr Before accepting above trusteeship, which was designed to safe¬ 
guard purchasers and for convenience in handling, we caused an 
examination of the land to be made,” etc. 

It is further alleged that in July, 1914, by reason of the United 
States Trust Company being compelled to liquidate its affairs, the 
trusteeship, as aforesaid, was taken over by the Continental Trust 
Company; that, at the time thereof, C. W. Warden, the former 
President of the United States Trust Company, and officer in charge 
during the negotiations which culminated in the original trusteeship, 
was Vice-President of the Continental Trust Coppany ; that Mr. 
Bates Warren, a director of the United States Trust Company during 
the period when the trusteeship was assumed, was Vice-President 
of the Continental Trust Company; and that Mr. Charles A . Doug¬ 
las, who was general counsel of the United States Trust Company 
at the time the trusteeship was assumed by it, was general counsel 
for the Continental Trust Company. That, at the time of the as¬ 
sumption of the trusteeship by the Continental Trust Company, over 
$150,000 was due from F. Mertens’ Sons to the United States Trust 
Company, secured by collateral, consisting in whole or in part of the 
notes of the orchard tract owners; and that the indebtedness which 
it became necessary for the new trustee to assume, it did assume by 
taking over at the same time the collateral security mentioned. 

That on July 21, 1914, F. Mertens’ Sons addressed a circular letter 
to all owners of the orchard tracts; that the letter was sent out with 
the knowledge and consent of the active and responsible of- 

118 ficers of the Continental Trust Company; that in that letter 
the tract owners were given to believe that a number of trust 

companies in Washington were bidding for the privilege of having 
the trust, but that the Continental Trust Company was selected after 
careful consideration from the applications made by several trust 
companies, it being added that the transfer made no change what¬ 
ever and carried with it no significance, as the new trustee simply 
carried out the duties and obligations of the old trustee, all the 
business being carried on along identically the same line as originally 
planned and agreed. 
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On July 20, 1914, the United States Trust Company wrote to the 
purchasers of the orchard tracts, advising them of the change of - 
trusteeship and adding that “you can have entire confidence in the 
new trustee;” and, further, that in relinquishing the trusteeship it 
desired to state that “we have never had a business connection of a 
fiduciary nature more satisfactory than our trusteeship for F. Mer¬ 
tens’ Sons.” It is alleged, upon information, that that letter was 
sent out with the approval of responsible officers of the Continental 
Trust Company. On the same day, namely, July 20, 1914, the 
Continental Trust Company addressed a communication to the 
orchard tract purchasers, in which it was stated: 

“We have known F. Mertens’ Sons as very high responsible busi¬ 
ness men and have been acquainted with the Green Ridge Valley 
orchards from their inception in the spring and summer of 1910, 
and from a number of inspections made at various times by several 
of our officers and directors, we believe that the property and its 
growing apple trees are having judicious and intelligent care along 
modern horticultural lines.” 

It is further alleged that, immediately upon the assumption 

119 of said trusteeship, the Continental Trust Company caused 
to be prepared a rubber stamp of identically the form herein¬ 
above described, except that the name “United States Trust Com¬ 
pany” was made to read “Continental Trust Company.” 

Further, that new contracts with prospective purchasers were pre¬ 
pared in like tenor and form as the former contracts, except that the 
words “United States Trust Company,” appearing in the former 
contracts, were made to read “Continental Trust Company;” and 
that, thereafter, when cash and notes payable to the order of the 
Continental Trust Company were received by it, the cash was im¬ 
mediately turned over to F. Mertens’ Sons and the notes endorsed 
with the rubber stamp described and delivered to F. Mertens’ Sons 
without restriction as to use or knolwedge as to ultimate employ¬ 
ment or destination. That, in many instances, the notes were re¬ 
delivered to the Continental Trust Company as collateral security 
for its initial advance of over $150,000 to the said F. Mertens’ Sons 
and of further advances made by it between the acceptance of the 
trusteeship and the bankruptcy of said F. Mertens’ Sons, and that at 
times the advances amounted to as much as one quarter of a million 
dollars; that the said Trust Company, through its responsible 
officers, was perfectly familiar with the entire scheme; that they were 
aware of the representations made by the literature of said F. Mer¬ 
tens’ Sons to prospective purchasers, including the representations 
as to the public roads, as to the steam railroad, the upbuilding of a 
city of commercial importance controlled by the army of tract own¬ 
ers, and, generally, of all of the representations more specif- 

120 ically hereinabove stated. 

It is further charged, upon information, that from the time 
of its assumption of the trusteeship, and until the bankruptcy of 
F. Mertens’ Sons, neither the Continental Trust Company, nor any 
responsible officer thereof, ever received or demanded of F. Mertens’ 
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Sons any written report showing the progress of the enterprise, the 
amount of money expended, or being expended to bring it to a 
successful termination, or any reports, except casual statements from 
time to time made by employees or officers of F. Mertens’ Sons while 
at the Trust Company upon other business; that no effort was made 
to verify the accuracy of any such casual statements; that no ex¬ 
perts were sent by or on behalf of the Trust Company to make an 
inspection of the properties, or progress of planting or the evidence 
of the proper culture of the orchard tracts, except one or two visits 
for a few hours bv C. W. Warden, who rode around in an auto- 
mobile, from which, on a few occasions, he descended in order to 
look at a few apple trees at the point where the automobile stopped. 

That Mr. Frank S. Bright, trust officer, on one occasion made a 
visit to the property but later admitted that any opinion or report 
from him would have been wholly without value, as he was entirely 
unfamiliar with the subject; it is also alleged that one other director 
on one occasion visited the property, but whether the visit was made 
out of curiosity or how extensive it was or what property was viewed, 
etc., was all wholly unknown to plaintiffs. It is further charged 
that the Trust Company made no effort to inspect the progress upon 
the construction of the hundreds of miles of highway which 

121 were to front each tract and link it up with the branch rail¬ 
way hereinabove mentioned, or to ascertain what steps had 

been taken looking to the construction of a branch railroad or to 
verify in any manner as to whether F. Mertens’ Sons in good faith 
w^ere carrying out or even making a colorable attempt to carry out 
the inducements made to thousands of persons to purchase tracts 
and other persons w r ho w T ere being induced to invest large sums in 
these properties. Plaintiffs further allege that, notwithstanding the 
enormous sums which had been turned over by the United States 
Trust Company and the Continental Trust Company in the form of 
money and commercial paper, F. Mertens’ Sons were actually in 
financial straits for the greater part of the period between July, 1914, 
and the time of their adjudication in bankruptcy, and that to the 
knowledge of the Continental Trust Company that firm was engaged 
in unfavorable, as w r ell — varied, speculative enterprises and w r ere in 
need of money to keep the same running—a detailed description of 
the various enterprises being set forth in the bill. It is further 
charged that from the reports and investigations incident to the 
proceedings in bankruptcy against the firm of F. Mertens’ Sons in 
March, 1917. the obligations of that firm, for a long period of time, 
had exceeded assets by over $2,000,000 and it is charged that the 
Continental Trust Company was aware of the financial condition of 
the firm during a considerable part of the period and early began to 
reduce the amount of the indebtedness to it by the application of 
proceeds of notes of orchard purchasers which it held as collateral 
in the manner and under the circumstances above described and by 
demanding other collateral. To meet such further demands, 

122 the bill charges that the Green Ridge Valley Orchards Com¬ 
pany, Inc., was organized; that that transaction consisted in 

the deeding by F. Mertens’ Sons to the Continental Trust Company, 
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as trustee, of 500 orchard tracts supposed to be owned by F. Mer¬ 
tens’ Sons and unsold; that a map of the property was then for the 
first time delivered to the Continental Trust Company and upon said 
map there appeared in the case of 500 tracts the letters “B. I.,” 
meaning thereby that the lot was embraced wihin the bond issue. 
Certain discrepancies and inaccuracies in the lettering and number¬ 
ing of the map were set forth in the bill, but need not here be par¬ 
ticularly considered. It is alleged that the Continental Trust Com¬ 
pany made no careful inspection of the maps or even noticed the 
breaks in the continuity of numbers or did anything other or dif¬ 
ferent in conveying the deeds to the purchasers than to compare the 
orchard and section number in the deed, tendered for execution by 
F. Mertens’ Sons and prepared in the office of the latter, with the 
orchard and section number in the contract of purchase which had 
remained in the custody of the Trust Company. 

It is further charged, upon information, that at the time of the 
assumption of said substitute trusteeship and at the time of the issue 
and circulation of the certain letters referred to in the bill, there 
existed between the said F. Mertens’ Sons and the Continental Trust 
Company a secret agreement, whereby it was understood and agreed 
that the Continental Trust Companv should be saved harmless from 
any and all liability which might be incurred by it toward the said 
purchasers, present and prospective, by reason of the assump- 

123 tion of the trust; also, upon information, that said secret 
agreement was never recorded or made public or otherwise 

called to the attention of the existing or prospective tract owners, and 
first became known to the tract owners bv the testimony taken in the 
bankruptcy proceedings of F. Mertens’ Sons. 

That as late as March 2, 1917, the Continental Trust Company 
addressed a communication to the orchard tract owners, in which 
the makers of promissory notes, some of which were then held by the 
Continental Trust Company a* collateral security for its own ad¬ 
vances made to said F. Mertens’ Sons, were advised that the bank¬ 
ruptcy proceedings in nowise affected their contracts, and in which 
letter the thought is suggested that by paving up the balance of 
their notes they might receive a deed to the property. 

Plaintiffs further allege that in the fall of 1916, the said firm of 
F. Mertens’ Sons was so embarrassed that a scheme was projected and 
put into execution by and with the advice and consent and through 
the instrumentality of certain of the officers of the Continental Trust 
Company and its general counsel, by which the F. Mertens’ Corpora¬ 
tion was to be organized, to which corporation all the alleged prop¬ 
erty of F. Mertens’ Sons, (consisting chiefly in supposed equities in 
collateral already pledged with a large group of banks,) was deeded 
to the corporation; the Vice-Pre«ident of the Continental Trust Com¬ 
pany was treasurer of the corporation. The plan was to issue $2,500,- 
000 of bonds against said supposed assets and distribute the bonds 
among certain named creditors who should accept the same in satis¬ 
faction for their claims against the firm; that the concerns 

124 were most banks and trust comnanies which held the physical 
collateral, the equities in which for the most part were sup- 
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posed to constitute the basis of the bond issue; that among other 
proposed distributees of the bonds was the Continental Trust Com¬ 
pany for the purpose of securing it against any loss which might 
accrue from the non-payment of orchard tract owners’ notes or the 
comparatively valueless character of the other collateral securities 
held by it. It is charged that under that scheme the orchard owners 
would receive nothing beyond the fact that $400,000 of the pro¬ 
posed bond issue was to be preferred, and this it was contemplated 
would be purchased for cash by some of the larger financial institu¬ 
tions which were creditors of F. Mortens’ Sons, and the proceeds de¬ 
voted to the further care of the orchard tracts which had been sold, 
including those embraced in the bond issue of the Green Ridge Val¬ 
ley Orchards Corporation, Inc., hereinbefore mentioned. 

That among the other assets conveyed to this new corporation and, 
upon information, the only asset considered to have had any real 
value, was certain unincumbered real estate in Maryland, the title 
to which is now in the trustee in bankruptcy hereinafter mentioned; 
that that property was believed to be worth about $400,000, or just 
about the amount of the preferred bond issue in the F. Mertens’ 
Sons Corporation plan; that in the eventuality that the larger credi¬ 
tors, consisting of banks and trust companies, should have purchased 
the $400,000 worth of bonds and foreclosure should have taken place, 
the effect of the proceeding would have been to withdraw from said 
tract owners and the other creditors of F. Mertens’ Sons the only 
real asset which could have responded to their claims. Plain- 
125 tiffs say they do not charge that such was the intention of the 
parties who prepared the plan or who might have benefited by 
it, but that such was the natural and logical result of the plan. 

That, within four months thereafter, certain general creditors of 
F. Mertens’ Sons filed involuntary bankruptcy proceedings in this 
District and prayed that the transfer mentioned should be held in¬ 
valid ; that that petition was consolidated with one filed on behalf of 
tract purchasers in the United States District Court at Baltimore; the 
petitions were consolidated, with the final result that there was an ad¬ 
judication in involuntary bankruptcy against the firm. It is averred 
that it is understood that the bankrupt estate will pay in the neigh¬ 
borhood of fifteen cents on the dollar. 

The bill then proceeds to allege that bv reason of the facts and cir¬ 
cumstances stated therein in detail, and above more or less briefly out¬ 
lined, both the United States Trust Company and the Continental 
Trust Companv entirely failed to discharge their trust obligations 
towards the plaintiffs and the other tract purchasers, and that by 
reason of the gross negligence and misconduct of each said trust-com¬ 
pany. and utter inattention to their duties as trustees, the said F. 
Mertens’ Sons were permitted to divert and did divert the moneys 
paid by plaintiffs and other purchasers, from the care and cultivation 
of the orchard tracts and from the building and maintenance of 
roads and the completion of the enterprise and were permitted to 
squander and did squander said moneys in wildcat schemes and other 
enterprises having no connection with the orchard enterprise, 
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126 whereby the moneys of the plaintiffs and other tract pur¬ 
chasers that should have been applied in the orchard enter¬ 
prise were wasted and lost, with the result that said F. Mertens’ Sons 
were utterly unable to deliver to plaintiffs and the other tract pur¬ 
chasers the commercial apple orchards to which they were entitled 
or to carry out the other promises made to plaintiffs in relation to 
the orchard enterprise; that none of the orchard tracts constitute 
commercial apple orchards; that the tracts were not properly pruned, 
sprayed or trimmed, the soil was not properly fertilized, plowed or 
treated, so that 40 per cent at least of the supposedly cultivated tracts 
will have to be abandoned as apple orchards, while the remaining 
60 per cent, although of value as orchard tracts, are planted with 
apple trees, the average growth of which does not exceed two and 
f\ half years, and none of which trees will bear fruit for years to 
come; that by reason of the complete failure of the enterprise as a 
whole and the failure to build public roads or a branch railroad or 
otherwise to carry out the representations, promises, and agreements 
by the said F. Mertens* Sons and by the defendant trust companies, 
the enterprise as a whole is a complete failure; that the principal 
element of value has been destroyed by reason of the inaccessibility 
of the tracts and the impossibility of carrying out the community 

. plan of cultivation and marketing, or the completion of a town site, 
all of whwich were integral and indispensable elements of value in 
the orchard tracts for which the plaintiffs and other tract purchasers 
contracted; that it would require vast sums of money to be con¬ 
tributed by the individuals composing the great army of tract own¬ 
ers to enable the enterprise contracted for to be brought to 

127 completion and that by reason of the present condition of 
such enterprise, due to the breaches of duty on the part of the 

defendant trust companies, the plaintiffs and each of them, and all 
of the investors in the enterprise have lost all or the greater portion 
of the trust funds bv them confided to the defendant trust com- 
panies. 

Accordingly, plaintiffs charge that the trust companies are liable 
to plaintiffs and to all other tract purchasers for the damages and 
losses sustained and which can only be ascertained by an account¬ 
ing between the parties. 

To the above bill, answer under oath was filed bv the Continental 
Trust Company, on November 19, 1917, the details of which need 
not here be considered at length, other than to state that the answer 
denies many of the material allegations of the bill; and, further, 
specifically denies that in any manner or way it was guilty of any 
neglect or breach of duty by it as trustee; and concludes by charging 
that the plaintiffs are seeking to divert from themselves to said de¬ 
fendant losses incurred for the ill success of their own investments, 
for which the defendant was in nowise responsible and for which 
it is not liable either legally or equitably. 

Thereafter, the plaintiffs filed in the cause certain written inter¬ 
rogatories, 167 in number, addressed to Charles W. Warden, Vice- 
President of the defendant, Continental Trust Company, for discov- 
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ery under oath, in accordance with Equity Rule No. 58, of facto 
and documents stated to be material in support of the bill and of the 
intervening petitions herein. 

128 Thereafter, and on December 20, 1918, the defendant, 
Continental Trust Company, filed written objections to the 
interrogatories based upon the grounds: 

1. That the same greatly exceed the intent and purpose of Equity 
Rule No. 58 and are an abuse thereof. 

2. That the same are unnecessary, immaterial and improper to 
the support of the bill and the intervening petitions herein. 

3. That said defendant specifically objects to each and every ques¬ 
tion from numbers 2 to 167, inclusive. 

4. That the cause is calendared for hearing and about to be reached 
for trial and that it would be a hardship upon defendant if its of¬ 
ficer be compelled to answer interrogatories so filed. 

Thereafter, the cause was referred by the court to Mr. Wm. Meyer 
Lewin, as special referee, to report to the court in writing his con¬ 
clusions and findings upon the questions raised by the objections to 
the interrogatories aforesaid, and such report was subsequently made 
by said special referee and tiled in this cause, January 4, 1922. 

By the report aforesaid, the special referee, giving his reasons for 
his recommendation, recommends the allowance and disallowance of 
the interrogatories by numbers, as follows: 


No. 

Allowed. 

1. 

Disallowed. 

Nos. 2 to 6(8, inc. 

u 

69 & 70. 

“ 71 to 75, “ 

u 

76 & 77. 

“ 78. 

u 

79. 

“ 80. 

u 

81. 

“ 82 to 91, “ 

u 

102 to 105, inc. 

“ 93 to 101, “ 

u 

122. 

106 to 121, “ 

u 

124 to 126, “ 

“ 123. 

u 

128. 

“ 127. 

(( 

132. 

“ 129 to 131, “ 

u 

134 to 137, “ 

144 to 153, il 

“ 133. 

u 

“ 138 to 143, “ 

u 

157 to 159, “ 

“ 154 to 156, “ 

(“ 

160 to 161 withdrawn t 

)v counsel for plaintiffs.) 

u 

162. 

Nos. 163 to 167, inc. 


129 The case has been orally argued and presented to the court, 
on February 27, 1922, in connection with the interrogatories 
mentioned, the objections thereto, and the report of the special ref¬ 
eree. On behalf of the plaintiffs, it is insisted that each and all of 
the interrogatories should be answered; on behalf of the defendants, 
willingness is asserted to answer the interrogatories which have been 
recommended for allowance by the special referee, but it is insisted 
that no answer should be required to the interrogatories recom¬ 
mended by the special referee for disallowance. 

Therefore, the question narrows itself to a consideration of whether 
answer should be directed to be made to the interrogatories recom- 
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mended by the special referee for disallowance, and which have been 
before noted. 

As noted above, the interrogatories are addressed to the witness as 
Vice-President of defendant, Continental Trust Company; that is to 
say, the corporation named not being able to make the discovery 
desired, as in the case of an individual defendant, an officer of the 
corporation is permitted, under the provisions of said Rule 58, to 
be directed and required by the court to make the discovery and 
answer the interrogatories for the defendant corporation. There¬ 
fore, to the extent that the witness is representative, as an officer, of 
defendant corporation, Continental Trust Company, and to the ex¬ 
tent that the interrogatories are addressed to him affecting that cor¬ 
poration in its dealings and actions concerning the matters set forth 
in the bill of complaint, the interrogatories, unless otherwise sub¬ 
ject to proper objection, should be answered. The mere fact, 
130 however, that the witness happens also to have been formerly 
an officer of the other defendant corporation, United States 
Trust Company, represented herein by its Receiver, does not justify 
interrogating him as to dealings and actions concerning such other 
defendant corporation of which he is not now representative as an 
officer or otherwise, and such interrogatories should be disallowed; 
and, similarly, interrogatories addressed to the witness concerning 
his dealings and actions as an officer of other corporations than said 
Continental Trust Company, should be disallowed, except to the ex¬ 
tent that the same have been recommended by the Special Referee 
for allowance, and, accordingly, are not now objected to by said de¬ 
fendant. 

Certain of the interrogatories call for an oral statement of the con¬ 
tents of written records, and for that reason should be disallowed. 

The court has carefully considered the several interrogatories pro¬ 
pounded, in the light of the averments contained in the bill of com¬ 
plaint; the report and recommendations of the Special Referee; the 
withdrawal of objection by said defendant to such of the interroga¬ 
tories as have been recommended by the Special Referee for allow¬ 
ance; and the general principles above briefly outlined; and, with¬ 
out further specification of reasons for action on individual inter¬ 
rogatories, the court allows and disallows said interrogatories, as fol¬ 
lows: 


131 Allowed. 

Nos. 1 & 2. 

No. 62. 

“ 64. 

Nos. 66 to 105, inclusive. 
No. 118. 

Nos. 122 to 126, “ 

“ 128 to 159, 


No. 162. 
“ 167. 


Disallowed. 

Nos. 3 to 61, inclusive. 

No. 63. 

“ 65 

Nos. 106 to 117, “ 

“ 119 to 121, 

No. 127. 

(Note. — Interrogatories Nos. 
160 and 161 stated by Referee to 
have been withdrawn by coun^sl 
for plaintiffs.) 

Nos. 163 to 166, inclusive. 
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Appropriate order may be prepared by counsel and submitted, di¬ 
recting answers to be made by the witness within twenty (20) days 
to the foregoing numbered interrogatories herein allowed, and dis¬ 
allowing the other numbered interrogatories. 

A. A. HOEHLING, 

Justice. 

April 4, 1922. 

Memorandum. 

May 8, 1922.—Intervening petition of George Tully Vaughan 
filed, with leave to file granted by Justice Hoehling. 

Armvers of Charles W. Warden to Interrogatories. 

Filed June 7, 1922. 

******* 

1. First Vice-President, Cashier and Director. 

2. Was Vice-President from June 1908 until 9 December, 1911, 
excepting from January 1910 to February 1911, I was Presi¬ 
dent. 

132 62. Approximately 2100. 

64. The only undertaking on the part of the Continental 
Trust Company to the tract purchasers, was to convey the titles 
to the tracts to be purchased by the tract purchasers; and to that end 
and for that purpose the entire tract of land involved in these con¬ 
tracts of purchase was conveyed in fee simple to the Continental 
Trust Company so as to enable it to convey the lots to the tract pur¬ 
chasers as and when and if the full amount of the purchase price 
was paid. I know of no other undertaking or step on the part of the 
Trust Company in this particular. The contract between the Trust 
Company and Mertens Sons, dated the 27th day of June, 1914 as I 
understand it, sets this forth fully. 

66. Absolutely not. The relation between the Trust Company and 
F. Mertens’ Sons, so far as the tract purchasers were concerned was 
clearly stated in answer to No. 64. It is true that F. Mertens Sons 
borrowed money from the Continental Trust Company securing 
the same in some instances by the pledging of tract purchasers’ con¬ 
tracts and notes as collateral thereto, but such transactions had no 
relation to the position of the Trust Company as a holder of the title 
to the lots that were to be conveyed to the tract purchasers as set 
forth in answer No. 64. 

67. Yes. 

68. First Vice-President and Director. 

69. About $80,500 without any collateral, only their joint and 
several obligation. 

70. I do not know of my own personal knowledge the amount due 
by Mertens to the United States Trust Company at the time the Con¬ 
tinental Trust Company took over the title to the orchard 

133 tracts, but I am informed that it was about the sum of $83,- 
043, with interest. The transaction with Mertens’ Sons briefly 
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was that the Continental Trust Company made a loan to Mertens 
Sons at or about the time stated, taking as collateral security therefor 
certain tract purchasers’ notes and contracts and certain land in 
Green Ridge, Allegany County, Maryland, in addition to the obli¬ 
gations direct of F. Mertens Sons. This money was loaned to 
Mertens Sons, as I am told and understood, to enable them to pay off 
whatever obligations, were at that time owing by them to the United 
States Trust Company. 

71. Yes, except of course the tracts that constituted a part of the 
orchard tracts that had been previously deeded to the tract pur¬ 
chasers. 

72. Yes, as qualified by answer to No. 71. 

73. Yes. 

74. Mr. Frank S. Bright. 

75. Yes, but very few. 

76. This was handled by our trust department though I had read 
the contract. 

77. I recall showing the declaration of trust to Mr. Albert Bit- 
tinger, one of the plaintiffs in this cause and at his request. We were 
at times asked by individual tract purchasers to verify the statement 
made by Mertens Sons that we would execute and deliver deeds to 
individual tracts when fully paid for by the tract purchasers. To 
such inquiries we stated that there was a deed to the property that 
we held, and that there was a declaration of trust which provided by 
its terms for the execution and delivery by the Trust Company of 

deeds to the individual purchasers and upon the terms stated. 
134 The Continental Trust Company was at all times ready and 
willing to exhibit the declaration of trust to anybody inter¬ 
ested in any way in the orchard tract or the subject matter of the 
declaration. There was no secret whatever about it and no provision 
contained in it that the Continental Trust Company would have 
hesitated to have shown to anybody in any way, directly or indi¬ 
rectly interested. 

78. I do not remember that the inquiries referred to in the answer 
to 77 were made by letter. My best recollection is that they came 
in person at different times and made inquiries of the character 
stated. I do not recall any letter received or written on that subject. 

79. No. The security that the Trust Company held for the debt 
due it by F. Mertens Sons was first such tract purchasers’ notes and 
contracts as were specifically pledged to it by F. Mertens Sons to 
the payment of said debt, and, so much of the orchard tract to which 
it held title as remained unsold at the time, with the condition that 
as and when the subdivided tracts would be sold and paid for they 
would be free from any claim against the same that the Continental 
Trust Company might have because of the general security stated, 
so that the tract purchasers would be at all times entitled to, and the 
Trust Company obligated to make, deeds to the tract purchasers of 
the lots purchased by them when fully paid, free from the lien of the 
claim of the Trust Company against F. Mertens Sons, uninfluenced 
by any debtor and creditor relationship between said Trust Com¬ 
pany and F. Mertens Sons. 
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80. This is covered in answer to question number 79. 

81. So far as my part in the transaction is concerned, I 
135 did not, but I do not know what the other officers of the 
Trust Company did. 

82. This is answered in my response to questions 77 to 81. 

83. I have no knowledge of the subject whatsoever. 

84. Same as answer to No. 83. 


85. No. 

86. I am not a lawver and do not know, but I assume that it was 
not recorded, first because much of it pertained to a purely debtor re¬ 
lation between the Trust Company and F. Mertens Sons and would 
not have been a paper properly to have been recorded, and second, 
the title to the orchard tract was as strong in the tract purchasers’ in¬ 
terest as it could be, in that it was a conveyance in fee simple and 
absolute, and third, the contracts themselves set forth the only thing 
that the Trust Company was to do concerning the transaction, 
namely, to convey the title thereto to the tract purchaser when he 
would fully pay the purchase price thereof. 

87. To the best of mv recollection I should sav the executive 
officers of the Trust Company and Mr. Frank S. Bright, the Trust 
Officer. 


88. Mr. Fred Mertens requested us to make his firm a loan and 
accept the trusteeship. Mr. Warren did not make the request. 

89. Yes, letter F. Mertens’ Sons, 13th December, 1913, addressed 
to the Trust Company, also resolution of Executive Committee 12th 
December, 1913, 9th June, 1914, and 1st July, 1914. 

90. The matter came before the Board of Directors at its 


136 regular meeting on 11th February, 1914, Mr. Bright and 
myself were present, but Mr. Warren and Mr. Douglas were 
not present. Mr. Douglas has never been a Director of the Conti¬ 
nental Trust Company. 

91. I remember to have gone over the tract in a general way once 
after the Continental Trust Company became the holder of the title 
to the orchard tract. This was in 1915, at which time the general 
location of the property with reference to the subdivided lots was 
generally shown to me. My recollection is that in the summer of 
1914, after the Continental Trust Company had taken over the title 
to the property, Samuel J. Prescott and R. J. Earnshaw, then di¬ 
rectors of the Continental Trust Company, went over the property 
and at some meeting of the directors, after that visit, they made 
verbal statements to the Executive Committee concerning their im¬ 
pressions of the tract and the general feasibility of the enterprise, 
but they made no written reports or statements either to the execu¬ 
tive Officers or to the Executive Committee or to the Board of Di¬ 


rectors concerning the matter. The purpose of these visits, as I 
understand the matter, then and now, was to enable the Trust Com¬ 
pany to form a general judgment as to the general soundness of 
the enterprise as a business proposition, with special reference to the 
security that the Trust Company had for the money then due to it 
by F. Mertens Sons. 
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92. No written report made and no other kind of report except as 
stated in answer to No. 91. 

93. F. Mertens Sons made no written report concerning said tract 
other than submitting to the Trust Company a copy of a report of 

Prof. Paddock, Professor of Horticulture at one of the Ohio 

137 universities, made to the Western Reserve Green Ridge Asso¬ 
ciation in which report Prof. Paddock said: 

“The tracts belonging to the members of your association are scat¬ 
tered from one end to the other of this property, a tract of land, by 
the way, which covers an area of twelve miles one way by fifteen 
miles the other. A great deal of the time was unnecessarily consumed 
in going from tract to tract. I inspected 84 plots and in doing this 
traveled pretty much over the entire property. I do not think there 
is any condition of the trees, soil or general care of the orchard tracts 
that I have not seen. Some of the tracts I found to be in better con¬ 
dition than others, to be sure, but speaking in terms of one hundred 
acres, there is practically no difference in either the appearance or 
care of the trees. In general, I may say that the trees are in good 
shape and are making a splendid growth this year.” 

94 None that I know of except as stated in answer to No. 93. 

95. A large map of the property showing subdivisions thereof, 
and which I am informed was originally submitted to the United 
States Trust Company was delivered to the Continental Trust Com¬ 
pany in July, 1914, and a reproduction of this map on permanent 
linen was subsequently recorded among the Land Records of Alle¬ 
gany County, Maryland. 

96. Mr. H. 0. Rappinear. 

97. This is covered in my answer to question 95. 

98. No. 

138 99. In July 1914, when we took over the trusteeship. 

100. Our belief is that Mr. H. 0. Rappinear who did the 

surveying and prepared the map is a surveyor of skill, ability and 
honesty, and we relied upon this belief. 

101. Yes, with exception of an undetermined number that we 
in error, endorsed without recourse, but this endorsement was subse¬ 
quently corrected by the banks holding them, with the possible ex¬ 
ception of a very small number. 

102. Highest ever held appears to be in February 1915, $302,232. 

103. Highest was apparently in December 1915, $290,766. 

104. The aggregates appear to have been, January $252,792, 
February $244,091, March $235,576, April $227,888, May $159,548, 
June $114,931, July $109,456, August $102,117, September $95,512, 
October $90,277, November $85,412. 

105. During 1915 their direct and indirect net indebtedness ap¬ 
pears to have been January $235,325, July $210,203, December 
$195,203. The highest during the year of 1915 was in January, 
the lowest in December. During the first ten months of 1916 it 
appears to have been January $189,435, February $199,475, March 
$1§5,893, April $187,704, May $166,077, June $170,098, July 
$170,098, August $152,577, September $148,719, October $150,250. 

118. Yes. 

6—4052a 
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122. I was reasonably familiar, but as the business rapidly grew, 
I found that I did not have sufficient time for the work, hence re¬ 
signed after about two months’ service and the board elected Mr. 
George M. Crimmell, an accountant and banker, who gave 

139 his entire time to the work of Treasurer. 

123. I understood that it was used for pay roll and com¬ 
missary requirements and for up-keep of the property. The dis¬ 
bursements were made by Bates Warren, President, and George M. 
Grimmell, Treasurer, and the transcript of the account and paid 
vouchers in hands of trustee in bankruptcy, will speak for them¬ 
selves. 

124. A complete set of books were kept in the office by Mr. Walter 
Rogers and the books and vouchers, so far as I know, show every 
transaction and I believe every transaction was correct. 

125. In hands of trustee in bankruptcy at Cumberland. 

126. The amount paid by tract purchasers between 1st March and 
1st November 1916 appears to have been $36,909, but am unable to 
state number of notes upon which these payments were made. 

128. Yes. 

129. Yes, but do not recall who first suggested the plan but it was 
thoroughly discussed before it was agreed on. 

130. I think during October 1916. 

131. What individual first brought this plan to attention of the 
Trust Company, I do not now recall. 

132. The only statement they submitted us during 1916 was the 
Reinhold statement of 30th September, 1916, and I do not now 
recall the individual who first delivered it to us. The statement is 
in our file. 

133. My first knowledge of this statement was in the latter days 
of September 1916, when I heard it was in process of preparation and 

some time in October 1916,1 obtained a copy of it. 

140 134. My only knowledge is derived from the Reinhold 
statement. 

135. I do not know date when petition was filed but I think in 
February or March, 1917, and on 1st February of that year, we had 
about $79,800 and on 1st March of same year, we had about $78,000 
of the notes. 

136. I have no accurate knowledge as to the amounts of these 
notes held by the various creditor banks. 

137. We have none. 

138. We appear to have been the first creditor to agree to the plan 
of 2nd November 1916. 

139. No. 

140. Bates Warren, President, W. C. Cox, Vice-President of the 
Guaranty Trust Company of New York, and H. C. Michner, Presi¬ 
dent the Bank of North America of Philadelphia, Vice-Presidents, 
C. W. Warden, Treasurer and Fred Mertens, Jr. Secretary, though 
I resigned as Treasurer in about two months, in order to let my 
successor, Mr. Geo. M. Grimmell, give his entire time to the work. 

141. Yes. 

142. They were counsel for Continental Trust Company. 

143. Yes. 
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144. During latter part of September, 1916, or early days of Octo¬ 
ber, and while the Reinhold statement was in course of preparation, 
I heard, and to my astonishment, that the liabilities of the Mertens 
were roughly $2,100,000 and a few days later, we obtained a copy 
of the Reinhold statement. 

145. These five year bonds were distributed at par to the creditors 
in an entirely equitable manner and when a secured or 

141 partially secured creditor realized an amount upon his or its 
collateral that had been held prior to the formation of the 

corporation, he or it was to surrender an equal amount of the bonds, 
so as to give no preference to one creditor over another, all as set 
forth in the plan referred to in counsel’s question. 

146. To raise money to carry out the orchard enterprise and for 
preservation of the entire property. 

147. I do not know. 

148. I had heard it estimated at around half million dollars. 

149. My only information was from estimates placed by several 
different persons, among them former National Bank Examiner, 
Goodhart, who told me he had looked it over and thought it worth 
half a million dollars. 

150. I am of the opinion that at the date you refer to, they had 
very considerable unpledged property in the District of Columbia; 
Alexandria, Virginia; Allegany County, Maryland; Pendleton 
County, Virginia; and Highland County, West Virginia. 

151. It was a fact that the purpose was as quoted from the plan 
in counsel’s question number 151 and for no other purpose. 

152. This amount of preference bonds was thought by the cred¬ 
itors and the Mertens to be sufficient, and the Trust Company made 
no independent investigation. 

153. We have the original purchase contracts from which the 
computation could be made, though it would involve much labor. 

154. I do not know, as the amount has never been computed 
by me. 

142 155. No. 

156. No price was fixed for the issue so far as I know. 

157. $120,000.00 of these bonds were, to the best of my knowl¬ 
edge, sold at fifty cents on the dollar to meet the emergency needs, 
but the Continental Trust Company did not take any part of them, 
but it did later lend on said bonds on the same basis. Bates Warren 
purchased a portion of said $120,000.00 bonds. 

158. The price of fifty cents on the dollar was fixed on the $120,- 
000.00 of these bonds, but no price was fixed on the balance of them. 

159. A small portion of the balance of them was used as collateral 
security, I think, on the same basis. 

162. Of the $60,000 or thereabouts, received from sale of about 
$120,000 of preference bonds, practically all, or so far as I know, was 
expended for labor, material and commissary supplies in caring for 
the orchard property and in legitimate expenses of the newly formed 
corporation. 

167. All creditors who received the five year, seond mortgage 
corporation bonds agreed to forbear any suit or action on their claims 
against the Mertens for a term of five years, and those creditors who 
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held collateral, were, by terms of the agreement, to turn back to the 
corporation, bonds equal in amount to all collections made upon 
the collateral held bv them as and when such collections were made, 
this arrangement was made in order to give no secured or partially 
secured creditor any advantage over an unsecured creditor. 

143 District of Columbia, ss: 

Charles W. Warden, being first duly sworn, on oath says that he 
has read the foregoing answers and that he verily believes the facts 
stated therein to be true. 

CHARLES W. WARDEN. 

C. A. DOUGLAS, 

W. H. SHOLES, 

A ttys, for Cont. Trust Co. 

Subscribed and sworn to before me, a notary public in and for 
the District of Columbia, this 2nd day of June, 1922. 

[seal.] * HUGH W. BARR, 

Notary Public. 

Memorandum. 

December 8, 1922.—Petition of intervention of R. W. Allison, 
et al., filed, with leave to file granted by Chief Justice McCoy. 

Amendment to Answer of Continental Trust ( r ompany. 

Filed January 11, 19123. 

******* 

Now comes the Continental Trust Company by leave of the Court, 
and amends its answer in the above entitled cause as follows: 

(a) By adding at the end of paragraph four of said answer, the 
following: 

“Further answering said paragraph four, this defendant 

144 denies, on information and belief, that all of the plaintiffs, 
and interveners, at the time of the filing of this suit, had or 

have made the payments called for by their respective contracts, or 
that they had, at the time of the filing of this suit, or have in every 
other respect, complied with the terms and conditions of their said 
contracts, and demands strict proof thereof.” 

( b ) By adding at the end of its said answer the following: 

“Further answering said bill of complaint this defendant is advised 
and avers that the plaintiffs, and interveners, are guilty of laches in 
the institution of this suit. 

“Further answering said bill of complaint, this defendant is 
advised by its counsel, and therefore avers, that if the contracts set 
up in this suit are interpreted so as to read into them an obligation 
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on this defendant’s part, directly or indirectly, to plant and cultivate 
the orchards in question, or to guarantee the said planting and 
cultivation, it was beyond this defendant’s power, under its charter, 
to enter into the same, and said alleged obligations are ultra vires 
the corporation.” 

CONTINENTAL TRUST COMPANY, 
By C. W. WARDEN, 

Vice President. 


DOUGLAS, OBEAR & DOUGLAS, 

W. H. SHOLES, 

Attorneys for Defendant Continental Trust Company. 

145 District of Columbia, ss: 

Charles W. Warden, being first duly sworn does on oath depose 
and say that he is Vice-President of the Continental Trust Company, 
defendant in the above entitled cause; that he has read the foregoing 
answer bv him subscribed and knows the contents thereof; that the 
matters and things therein stated of his own knowledge are true, 
and those stated on information and belief he believes to be true. 

CHARLES W. WARDEN. 


Subscribed and sworn to before me this 4th day of January, 1923. 

[seal.] HUGH W. BARR, 

Notary Public t D. C. 


Fiat of Chief Justice McCoy. 


Leave to file the within amendments to the answer granted on con¬ 
sent in open Court. 

WALTER I. McCOY, 

Chief Justice. 


Decree Dismissing Bill. 
Filed January 19, 1923. 


* * * * * 


* * 


This cause came on to be heard at this term; and thereupon, upon 
consideration thereof, it is by the Court this 19" day of January, 
A. D. 1923, adjudged, ordered and decreed that the bill in this 
146 cause and all intervening petitions filed herein be, and the 
same hereby are, dismissed with costs to the defendant Con¬ 
tinental Trust Company. 

WALTER I. McCOY, 

Chief Justice. 


From the foregoing decree an appeal is noted in open Court by 
the plaintiffs and intervening petitioners to the Court of AppeaLi 
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and the appeal bond for costs is fixed at $100.00, or in lieu thereof, 
a deposit of $100.00 on account of costs of appeal. 

WALTER I. McCOY, 

Chief Justice. 


Memoranda. 

January 31, 1923.—$100 deposited by plaintiffs in lieu of appeal 
bond. 

February 21, 1923.—Time to submit bill of exceptions and state¬ 
ment of evidence extended from day to day until March 25, 1923. 

March 23, 1923.—Statement of evidence submitted. 

147 Stipulation of Counsel. 

Filed April 6, 1923. 

******* 

It is hereby stipulated and agreed by and between counsel for the 
respective parties hereto, and for the intervening petitioners, that 
the record on appeal in the above entitled cause shall not include 
copies of the intervening petitions filed herein, but only a memoran¬ 
dum that such intervening petitions were filed and that the peti¬ 
tioners therein were granted leave by the court to intervene as parties 
plaintiff to the original bill filed in the cause, said memorandum to 
contain the dates of the filing of said petitions. 

BARTLETT, POE & CLAGGETT, 

Of Counsel for Plamtiffs. 

CHAS. A. DOUGLAS, 

Of Counsel for Defendant Continental Trust Company. 

BARTLETT, POE & CLAGGETT, 

Of Counsel for Intervening Petitioners. 

GEO. A. PEARRE, 

Of Counsel for Intervening Petitioners. 

148 Memorandum. 

August 6, 1923.—Statement of evidence signed and filed. 

Assignments of Error. 

Filed August 22, 1923. 

******* 

The plaintiffs assign as reversible errors the following: 

1. That the trial court erred in holding, upon the pleadings and 
evidence, that the defendant, Continental Trust Company, was 
neither an express nor an implied trustee for the plaintiffs of the 
money or any part thereof paid to it by the plaintiffs under their 
respective contracts of purchase. 
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2. That the trial court erred in holding that the defendant, 
Continental Trust Company, upon the pleadings and evidence, was 
under no obligation to the plaintiffs to see that the money or any 
part thereof paid by the plaintiffs to it, under their respective con¬ 
tracts of purchase, be applied to the planting, cultivation and care of 
the respective tracts purchased by the plaintiffs. 

3. That the trial court erred in holding that the defendant, Con¬ 
tinental Trust Company, upon the pleadings and evidence, was under 
no other obligation to the plaintiffs than to see that each, upon, 
completion bv him of the payments required by the terms of his 
contract, receive a deed for the ten acres of land contracted to be 
purchased, and without regard to the planting, cultivation and care 

of five acres of said tract in apple orchards. 

149 4. That the trial court erred in holding, upon the pleadings 

and evidence, that the defendant, Continental Trust Company, 
was not required to account to the plaintiffs respecting the applica¬ 
tion of money or any part thereof paid by the plaintiffs to it under 
their respective contracts of purchase. 

5. That the trial court erred in refusing to permit the plaintiff, 
Arthur J. (trymes, to testify respecting his understanding of the 
obligation of the United States Trust Company, or the defendant, 
Continental Trust Company, as to supervision over the apple orchards 
enterprise, and over the expenditure by F. Mertens Sons of the pay¬ 
ments made by the said plaintiff in the care and cultivation of the 
apple orchard tracts purchased by him. 

6. That the trial court erred in dismissing the bill of complaint. 

BARTLETT, POE & CLAGGETT, 
CHARLES F. CARUSI, 

H J 

IIAYDEN JOHNSON, 

Attorneys for Plaintiffs. 


Designation of Record. 

Filed August 27, 1923. 

♦ ♦♦♦♦♦♦ 

The Clerk will please prepare the record on appeal in the above 
entitled cause, said record to include the following papers: 

1. Bill of complaint and exhibits filed therewith, omitting Plain¬ 
tiffs Ex. H. 

150 2. Stipulation between counsel for the respective parties, 

filed the 6th day of April, 1923, respecting the omission from 
the record on appeal of petitions of intervention. 

3. Answer of defendant, Continental Trust Company, and amend¬ 
ment thereto filed January 11th, 1923. 

4. Interrogatories propounded by the plaintiffs to be answered by 
Charles W. Warden, Vice President Continental Trust Company. 
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5. Opinion of Mr. Justice Hoehling upon exceptions to the report 
of William Myer Lewin, Referee. 

6. Answer of Charles W. Warden to the interrogatories required 
by the court to be answered. 

7. Decree of January 19th, 1923 dismissing the bill of complaint. 

8. Orders extending time for the submission of the statement of 
evidence. 

9. Memorandum of notation of appeal and of the deposit of costs 
in lieu of bond. 

10. Assignments of error. 

11. This designation of record. 

BARTLETT, POE & CLAGGETT, 

H. J., 

CHARLES F. CARUSI, 

H J 

HAYDEN JOHNSON, 

Attorneys for Plaintiffs. 


Messrs. Douglas, O’Bear & Douglas and 
Mr. William H. Sholes, 

Attorneys for Defendant: 

Please take notice that w r e have this 23rd day of August, 1923, 
filed with the Clerk of the Court the above designation of 
151 record on appeal in the above entitled cause. 

BARTLETT, POE & CLAGGETT, 
H. J., 

CHARLES F. CARUSI, 

H J 

HAYDEN JOHNSON, 

Attorneys for Plaintiffs. 

The above designation of record is all that should be required and 
we have no addition to make thereto. 

DOUGLAS, O’BEAR & DOUGLAS, 
Attorneys for Defendant Continental Trust Co. 


Memorandum. 

September 11, 1923.—Time to file transcript of record in Court of 
Appeals extended until October 15,1923. 

152 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Morgan H. Beach, Clerk of the Supreme Court of the Dis¬ 
trict of Columbia, hereby certify the foregoing pages numbered from 
1 to 151, both inclusive, to be a true and correct transcript of the rec¬ 
ord, according to directions of counsel herein filed, copy of which is 
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made part of this transcript, in cause No. 35493 in Equity, wherein 
Sara E. Cotte et al. are Plaintiffs and Tucker K. Sands, as Receiver of 
United States Trust Co., a corporation, et al. are Defendants, as the 
same remains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix the 
seal of said Court, at the City of'Washington, in said District, this 
22nd day of September, 1923. 

[Seal of Supreme Court of the District of Columbia.] 

MORGAN H. BEACH, 

Clerk, 

By FRED. C. O’CONNELL, 

Asst. Clerk. 

EW. 

153 In the Supreme Court of the District of Columbia. 

Equity. No. 35493. 

Sara E. Cotte et al., Plaintiffs, 

vs. 

Tucker K. Sands, as Receiver, et al., Defendants. 

Messrs. Douglas, Obear & Douglas and 
William H. Sholes, 

Attorneys for the Defendants, 

Washington, D. C. 

Gentlemen : 

Please take notice that the statement of evidence and bill of ex¬ 
ceptions in the above entitled cause, a copy of which I am handing 
you herewith, will be submitted to Mr. Chief Justice McCoy for 
settlement on Friday, the 23rd day of March, 1923, at the hour of 
ten o’clock a. m., or as soon thereafter as counsel can be heard. 

BARTLETT, POE and CLAGETT, 

Of Counsel for Plaintiffs and Intervening Petitioners. 

Service of the above notice accepted, and copy of statement of evi¬ 
dence mentioned therein received this — day of March, 1923. 


y 

Of Counsel for Defendants. 
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154 In the Supreme Court of the District of Columbia, Holding 

Equity Court. 

Equity. No. 35493. 

Sara E. Cotte et al., Plaintiffs, 
vs. 

Tucker K. Sands, as Receiver of United Trust Company, a Cor¬ 
poration, and Continental Trust Company, a Corporation, De¬ 
fendants. 

Statement of Evidence. 

Be it remembered. That the above entitled cause came on for final 
hearing before Mr. Chief Justice McCoy on the 11th day of January 
A. D. 1923. 

Whereupon, the court having previously announced that it would 
only hear evidence bearing upon the issue of the liability, if any, of 
the defendants, or either of them, to the plaintiffs and intervenors, 
or any of them, but would go into no questions of account nor re¬ 
ceive evidence relating to matters of account, to which counsel for 
all the parties consented, 

Thereupon, Mr. Carusi, on behalf of the Plaintiffs, made the fol¬ 
lowing open statement: 

“If the Court please, we have deemed it important in this hearing 
that a reasonably full opening statement should be made to the 
Court as to the nature of the complaint which is to be heard, es¬ 
pecially in view of the fact that the Court will probably be called 
upon at intervals during the offering of evidence to rule upon the 
admissibility of the evidence, and, of course, such rulings can be 
made better by the Court if it has at the outset a reasonably full 
understanding of the character of the suit and the legal theory 
which underlies the right of these plaintiffs to the relief which is 
prayed in the bill. 

I think I can clarify the main allegations of the bill and the theory 
upon which it is founded without making any extended references 
to the language of the bill itself. 

155 This is not, as has been several times suggested here, the 
hearing of preliminary matters, an action to recover damages * 

from the defendants on the ground of misrepresentations made by 
them. It is not a bill to recover damages at all. We are not in 
equity with large number of actions for deceit combined so as to 
give us a standing in equity on the ground of a multiplicity of 
suits. We are not claiming damages at all and we are not claiming 
or relying upon misrepresentations. 

On the contrary, as your Honor will see as I proceed, we are tak¬ 
ing a somewhat opposite view. We say that representations were 
made to these complainants as to the relations of these defendants 
to the complainants with respect to this Mertens enterprise, and 
that in reliance upon those representations, these complainants 
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parted with their money and their promissory notes to the defendants, 
and all that we are asking of these defendants is that they make good 
their representations or that they account to these complainants 
for the money which the complainants confided to them, with the 
understanding which we are going to attempt to show existed, that 
these defendants would see that these moneys so confided to them 
were used for their benefit in the promotion of this enterprise. 

We are not asking the Court to find that the contract of pur¬ 
chase, which will figure very conspicuously throughout the case, 
constituted a contract between these complainants and these de¬ 
fendants whereby these defendants guaranteed to deliver a com¬ 
mercial apple orchard to these complainants, or that they put them¬ 
selves in the position of a principal party in a contract. 

What we are asking the Court to find is that from the language 
used in that paper, from the language used in numerous other pa¬ 
pers to which these defendants were parties and which were brought 
to the attention of these plaintiffs, these plaintiffs were led to believe, 
they were justified in believing, and they did believe that the position 
of the defendant trust companies toward the enterprise was that of a 
trustee for their benefit. 

156 We will show your Honor when you come to examine the 
contract of purchase, which is but one of these documents, that 
a contract appears to be made between a given tract purchaser and 
F. Mertens’ Sons for the conveyance to the tract purchaser by the 
defendant trust company of a certain tract of land specified, which 
tract of land is to consist of 10 acres of land, five acres of which were 
to have been planted with apple trees, a certain number to the acre, 
and were to have been cultivated for a period of five years. So, 
they were to have two things: They were to have, first, a definitely 
ascertained area of land, ten acres; second, they were to have five 
acres of that ten acres in the form of an apple orchard, with apple 
trees five years of age which had been properly planted and cared 
for, and which it was represented, and which they undoubtedly sup¬ 
posed would then be, which is known as a commercial apple orchard. 

There is not a word in the contract of purchase as to the owner¬ 
ship of the land itself. We propose to show by documentary evi¬ 
dence that as a matter of fact, the title to the land was in the de¬ 
fendants companies, first one and then the other, and not in F. 
Mertens’ Sons—the title to the land. We will show that the deeds 
which conveyed this land were absolute deeds upon their face, no 
reference whatever to be found in those deeds to a trusteeship of any 
kind with respect to these lands on the part of the grantee of the 
land. 

Now, the contract of purchase provided that during a period of 
five years these trees were to be planted and were to be cared for 
by F. Mertens’ Sons, and at the expiration of the period of five 
years the Trust Company was to make a conveyance of those ten acres 
of ground which, at that time, would presumably have five acres of 
apple trees on it. 

The principal thing, as we shall show, that was contemplated by 
this contract of purchase, was the transformation of ten acres of 
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cut over timber land in a very picturesque but inaccessible 

157 part of the mountains of Western Maryland, worth perhaps 
two dollars an acre in its then state, or perhaps twenty or twen¬ 
ty-five dollars for a tract of ten acres; that it was to he converted into 
something which would presumably be worth $1,800 or $2,000 or 
$2,500, at least, which the tract purchasers were to pay for it, with 
the understanding, of course, that it was to be in that condition at 
the time when their series of notes, which ran over a period of 
five years, had finally been paid. When they were paid, then thev 
were to have a deed to that land. and. of course, a deed to the land 
with the orchard on the five acres which it was agreed should be 
put on there by Mertens’ Sons. 

Now, I would like to have your Honor, in order that you may fol¬ 
low me better, just glance at one of those contracts of purchase 
while I am discussing it. Anyone will do as well as the other. 
I have a blank form, but they are all alike, (passing papers to the 
Court), the only difference being that some are made with the 
United States Trust Company and some the Continental Trust Com¬ 
pany. 

Now, what I want to call your Honor’s attention to in connec¬ 
tion with this contract is that although the contract purports to 
be created by a letter sent by the purchaser to F. Mertens’ Sons, 
there is injected into the contract a trust company as a trustee. 
The money and notes are to be made payable to a trust company 
and are to be handed to a trust company. At the bottom of the 
contract the trust company accepts this arrangement, whatever 
your Honor may find from all the evidence in the case, this arrange¬ 
ment meant. 

Now, in order to supply the reticence in this contract as to just- 
what is meant by the injection into it of a trustee, and without any 
definite statement in this contract as to whom the company is trus¬ 
tee for and as to what the trust is to consist in, we propose under 
the authority of Railroad Company vs. Durant, in the Supreme 
Court of the United States, and other cases which have followed 
it, to offer evidence of the circumstances surrounding this 

158 transaction, from which it will appear that it was the legiti¬ 
mate understanding of the people who made this contract of 

purchase with Mertens’ Sons that the injection of this trustee and 
this trusteeship meant a safe-guarding of the interests of these tract 
purchasers who were parting with, we will say $2,500, which was the 
amount in some cases, parting with $2,500 for the promise of $25 
worth of land to be made worth $2,500, or much more, as it was rep¬ 
resented to them, if during the five years that their notes were to run, 
F. Mertens’ Sons faithfully carried out their promise to plant and cul¬ 
tivate these trees and make good otherwise in a substantial way in 
carrying out the enterprise. 

We will offer evidence to show that from the beginning there were 
representations made not by Mertens or Mertens’ agents to these 
tract purchasers—representations outside of this mere equivocal 
use of the trust company in this document—There were represen¬ 
tations that the purpose of having a trust company was to safeguard 
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the interests of these tract purchasers, that in parting with $2,503, 
we will say—because a negotiable promissory note which can be put 
into the hands of a bona fide purchaser for value is practically the 
same as parting with cash—that parting with this $2,500 at the 
beginning of the five-year period, that these tract purchasers might 
have a feeling of security if instead of giving money to F. Mertens’ 
Sons, who were to plant and cultivate this land, they were to give 
it to an established financial institution, a trust company under the 
supervision and control of the Comptroller of the Currency, as these 
trust companies in Washington all advertise they are. 

Now, we will further show that from the inception of this enter¬ 
prise, first, the United States Trust Company and then the Conti¬ 
nental Trust Company, were very careful to define with respect to 
Mertens’ Sons their exact relationship to this enterprise, the profits 
that the trust companies were to make out of the connections, 

159 the limitations upon any possible liability on the part of the 
trust companies from associating themselves with this enter¬ 
prise, the terms and conditions under which they accepted the title 
to these lands, and we will offer in evidence what we have. in the 
bill, I think, referred to as a secret agreement, secret because it un¬ 
dertook to define with great fullness the relations of the trust company 
to Mertens, but it was never recorded. There was nothing in the deed 
of the lands which indicated that the trust company was a trustee. 
Not only was there nothing in the deed to indicate that it was a trus¬ 
tee with all those limitations, but upon all of those conditions that 
were contained in its secret arrangements with Mertens’ Sons, but 
even the word “trustee,” which would have put these persons, per¬ 
haps, upon inquiry, were omitted from the deed. It was just an 
ordinary, absolute deed of the property to the trust company. 

We will show, your Honor, that these complainants, or some of 
them, began to buy these tracts in considerable numbers, and began 
to give their checks and their promissory notes in series to the 
defendant trustee that from the beginning the trust companies, or the 
particular trust company at the time as trustee, assumed an attitude 
with respect to the enterprise which was absolutely at variance with 
any reasonable construction on the part of these tract purchasers as 
to what their province was as a trustee; that they assumed an at¬ 
titude which was, in fact, hostile to the interests of these tract pur¬ 
chasers. Indeed, they assumed a position in between the tract 
purchasers on the one hand and Mertens’ Sons on the other, which 
left them in the position of a creditor of Mertens seeking nrimardv 
to protect their interests as a creditor, and that they absolutely ig¬ 
nored in every particular any feeling of responsibility of any kind 
towards the people whose money and notes they were accepting. 

At the very inception of the enterprise, a« we shall show. 

160 the Mertens’ orchard scheme was started off with money loaned 
to it by the first of the two trust Companies, the United States 

Trust Company. It undertook to advance money to Mertens’ Sons 
for which, under its secret agreement with Mertens’ Sons, it was to 
to have a lien upon all of these lands to which it had taken absolute 
title; that it was to have control of every dollar that was paid; that 
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it was to have the right to apply to the indebtedness of Mertens to it 
the moneys which the tract purchasers had paid to the trust company 
in the legitimate expectation and belief that the part of the trust com¬ 
pany was to play was to lend some stablitv to this promise of Mer¬ 
tens that at the end of five years these people would get what they had 
in advance paid for with their monev and their notes. 

We shall offer evidence to show that not only did the trust com¬ 
pany undertake to apply these funds to its own uses as an undis¬ 
closed creditor of Mertens, but that where there was any surplus, 
instead of taking the slightest trouble of any kind to see that these 
funds were applied as far as they might go, to enable Mertens to 
carry out this enterprise, they simply endorsed these notes, which 
were not made payable to a trustee upon their face but were simply 
made payable to the trust company—If thev had been made payable 
to a trustee, they would have been difficult to negotiate—that thev 
took those notes and with a rubber stamp endorsed them on the back 
“without recourse to us” a general endorsement, and handed them 
over to Mertens’ Sons to do with absolutely as Mertens’ Sons please 1. 

In other words, we will show that they never made the slightest at¬ 
tempt to see that any of this money confided to them for some pur¬ 
pose certainly by these tract purchasers ever reached the destination 
for which it was given to them. And not only that, but that they 
never had, for a number of years, any maps of these properties; that 
there was no way that they could tell by the numbers appear- 
161 ing on these contracts of tract so and so, section so and so, 
what tract or section it had any reference to. In other words, 
that neither of these defendants, until very late in the history of 
this enterprise, ever took the trouble to get in the position to see that 
they could deed a man what he had given them his money and notes 
for as trustee. And we will show that in a verv large number of 
cases, so far from a man’s getting that which he thought he was 
purchasing, that by a juggling of the numbers of these lots on maps 
that these trustees never had any copies of and never took the trouble 
to secure, the very lots that some of these people bought turn up 
afterwards in a bond issue of which the defendant, the Continental 
Trust Company, was the trustee, and which was the basis of the nego¬ 
tiations of securities with New York and New Jersey bankers and 
trust companies, which resulted in a complete and utter loss. 

In 1914, or rather in the latter part of 1913, there was a run on 
the United States Trust Company, and it is a matter of common his¬ 
tory that Mr. Munsey took over the affairs to some extent of the 
United States Trust Company, in order to guarantee the depositors 
against any loss, and that with the exception of some excluded mat¬ 
ters that they did not undertake to meddle with at all, they ran the 
company until it was finally liquidated, and Mr. Tucker K. Sands, 
who is the first of the defendants named, was appointed as receiver 
of the United States Trust Company. In the latter part of 1913— 
the exact date will be shown later—there was a communication from 
Mertens to the Continental Trust Company asking it to take over 
the trusteeship which had been assumed by the United States Trust 
Company. We will show that when the enterprise started and the 
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United States Trust Company went into this original proposition, 
Mr. Charles W. Warden was its Vice-President; during a part of the 
time he was President of the United States Trust Company, and that 
he remained there as President or Vice-President until the 

162 latter part of 1911, just prior to January, 1912. Mr. Bates 
Warren was also a vice-president and officer, I believe, of the 

United States Trust Company at that time. 

These facts become significant only in connection with some of the 
other documentary evidence we will offer, from which it will appear 
that the Continental Trust Company, through its officers, was not 
only entirely familiar with the Mortens’ enterprise, its history, its 
mode of dealing with these tract purchasers, but that it advertised its 
familiarity with all that had been done at the same time that it 
assumed with respect to all of the claims, which we hope to establish, 
a full responsibility as a substituted trustee. One of the letters which 
we shall offer to your Honor, and I think some of the other letters 
which were addressed to these tract purchasers, amounted to an 
announcement that the Continental Trust Company, being entirely 
familiar from the very inception of the Mertens’ enterprise, as it un¬ 
questionably was, through its officers, with the whole course of deal¬ 
ings as between the parties, that it was now prepared—of course, 
from thence forward—it was prepared to see that the trustee-ship 
and confidence, if you please, which had been reposed by the tract 
purchasers in the United States Trust Company, would be assumed 
and carried on by the Continental Trust Company. 

Now, the people to whom the announcement of this substituted 
trusteeship on this assumption of existing trust obligations were made, 
amounted, I think—This is subject to correction later. I am not 
sure about the figures.—I think there was about $2,800,000 of 
then unpaid notes outstanding. 

Now, at this point—coming back just for a moment to the ques¬ 
tion of the theory of the bill—we are not claiming that the Conti¬ 
nental Trust Company by virtue of its assumption of its trusteeship 
is to be retro-actively charged with an accounting of moneys which 
had been paid to the United States Trust Company before it 

163 assumed the burden of trusteeship. What we are claiming is 
that when it took over this trusteeship a situation existed, a 

fimd existed in the form of some $2,800,000, roughly, of then unpaid 
promissory notes which had been given to the original trustee and 
which it was legitimately assumed had been taken over by the new 
trustee when it undertook to put itself in the place of the original 
trustee for the further safeguarding, the continued safeguarding, of 
the interests of these tract purchasers. 

We will show that at the time this substitution took place, for which 
negotiations appear to have commenced in December but were not 
completed until July, so far as we are advised, or June, at any rate, 
that at that time the Continental Trust Company did precisely what 
the United States Trust Company had done, and a little more, in 
this respect: It takes over title to the lands again, which would 
naturally lead to an inquiry as to trustee for whom and for what, 
but it takes over the absolute title. Not only does it do that, but 
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it undertakes to execute another secret agreement, as we have termed 
it; that is to say, with even greater care now than before, the re¬ 
sponsibilities of the Trust Company to Mertens’ Sons, set out in a 
long and exceedingly ingenious and interesting document, which 
will be read to this Court, and not only is all that set out, but, of 
course, no inkling of it ever going to these people whose notes were 
still unpaid and whose notes constituted this fund that I have men¬ 
tioned as being taken over by the Continental Trust Company. 

Now, with respect to Mertens, here was this document defining 
their relations very plainly, providing against responsibility to the.se 
tract purchasers, providing for indemnity from Mertens, presumably 
a millionaire concern at that time, against liability to these tract 
purchasers, providing for a very handsome compensation to the 
company as compensation for handling this fund. This document 
recites two million dollars, I think, as being the number of notes 
that are then outstanding, and with respect to which it is to receive 
one per cent commission for the collection of all these notes,— 
whether that is on the notes which they took over, as I will 

164 explain in a moment, as collateral security for some preexist¬ 
ing obligations of Mertens’ Sons to the Continental Trust 

Company, or whether it was for notes that had been, to their knowl¬ 
edge, scattered over the country by Mertens’ Sons. 

We will undertake to show the Court that at the time, and we will 
show these things by the admissions in the answer and by others, and 
answers to the interrogatories—we will show that after this trustee¬ 
ship was taken over in 1914—I think this agreement was in June. 
Some letters which have a bearing on the case were dated in July, 
1914,—We will show that the Continental Trust Company was a 
creditor to a very respectable sum of F. Mertens’ Sons. I can’t be 
certain of the exact amount at this moment. It will be developed 
in the examination of Mr. Warden, but it was either $60,000 or 
$80,000 of absolutely unsecured obligations of F. Mertens’ Sons. 
In addition to that, the arrangement made between the Trust Com¬ 
pany at the time of the substitution of the trustee, and Mertens’ 
Sons, was that the Trust Company was to secure some $400,000 worth 
of these tract purchasers’ notes as collateral security for the unse¬ 
cured obligations of Mertens to it, plus the additional sum which 
it had to pay to the United States Trust Company in order to have 
the collateral released, because the original $50,000 advanced by the 
United States Trust Company to Mertens in 1910 had grown—with 
what fluctuations we do not know and do not particularly care 
about—to somewhere roughly in the neighborhood of $150,000 at 
the time the substitution took place. So that an indebtedness of— 
I think one of the answers to the interrogatories says somewhere in the 
neighborhood of $240,000, or something of that kind—it took over 
four hundred and some thousand dollars of tract purchasers’ notes. 
Of course, the Trust Company was interested from then on. 

They paid either the receiver or the Trust Company. I am not 
sure of that fact. It will be developed. But the United 

165 States Trust Company, as long as it continued as trustee, was 
a creditor of Mertens for sums that it had advanced which, I 
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say, at about the time of the substitution, amounted roughly to 
about $250,000; and they got the $400,000 worth of notes which the 
United States Trust Company had had as collateral, and these 
$400,000 worth of notes then became in the hands of the Continental 
Trust Company collateral, not merely for the amount advanced to 
pay the debt to the United States Trust Company, but also for the 
unsecured sums; in other words, for the whole indebtedness then se¬ 
cured and unsecured of Mertens to the Continental Trust Company. 

Now, it was at this time that the Continental Trust Company, as 
I have said, and others, were explaining to these tract purchasers 
that their confidence need not be shaken in the enterprise by the fact 
that they were not to have the safeguard of the United States Trust 
Company as trustee, because here was another trust company which 
was ready to step in and give to these tract purchasers the same as¬ 
surances, the same security—whatever that might be—that they 
either had or had expected to have from the United States Trust 
Company. So, of course, they might go on paying those $2,800,000 
that was still outstanding. 

We will show many other things. I do not attempt to outline all 
that we expect to offer to your Honor here. I am simply touching 
upon the high spots. 

We will show, as a matter of fact, that these people did go on 
paying. The Continental Trust Company’s original $400,000 worth 
of notes were paid down finally to $86,000, if I remember the figure 
correctly, and, of course, many hundreds of thousands of dollars of 
these notes that had gotten scattered around elsewhere were also taken 
over and paid; in addition to the $400,000 that the Continental 

Trust Company had. which were paid in the course of this 
166 trusteeship, down to $86,000, which was the final balance on 

the bankruptcy of Mertens’ Sons hundreds of thousands of 
dollars more of these notes had, of course, been paid—not paid 
directly into the coffers of the Continental Trust Company for its 
account, but had been paid to the people who held them and to whom 
they had been shot out by Mertens’ Sons. Of course, that was pos¬ 
sible because the Continental Trifst Company did again exactly 
what the United States Trust Company had done. Instead of feeling, 
apparently, that it was under any obligation at all with respect to 
these notes, with respect to the proceeds of these notes, which left the 
notes that had been scattered broadcast by Mertens’ Sons during the 
first Trust Company’s regime, in the state they might have been 
in, then with respect to all new notes that began to be paid in to 
them by new tract purchasers for the short time that they continued 
to buy these orchard tracts, they did exactly the same thing. In 
other words, they got a rubber stamp with a blank endorsement 
“without recourse,” and began to stamp these notes. Some of those 
notes they kept themselves, up to the agreed amount that they were 
permitted to keep—I mean in their agreement with Mertens’ Sons, 
the secret agreement. The moneys were collected by them and applied 
not to cultivating apple trees but applied to indebtedness of Mertens’ 
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Sons, some of which, perhaps all of it, as the accounting may show, 
never had the slightest reference to the apple orchard enterprise. 

Now, I would like to make this final point clear, and then I think 
I shall not take any further time in the preliminary statement. 

As I have said, I have not gone into the evidence we propose to 
offer. I have simply indicated its general nature. Much of it is 
documentary. Boiled down, the claim of these tract purchasers is, 
after all, a very simple one. It may be a difficult one for your Honor 
or a court to dispose of, because of the vast amount of detail 

167 in relation to the testimony, etc., hut it is comparatively 
simple. 

They say that they parted with sums varying from $1,800 to 
$2,500 for each tract that they bought, with the expectation that this 
$20 or $25 worth of mountain land in the Green Ridge Valley of 
Western Maryland would be converted into an apple orchard. Many 
of them may have believed the glowing statements of the salesmen. 
That is immaterial. Probably they thought they would get some¬ 
thing worth more than $2,500, or it would hardly have been human 
nature to pay that for it. At any rate, they expected to get a com¬ 
mercial apple orchard, and their confidence that they would be 
justified in parting with their money in advance was, we think your 
Honor will find from all the facts in the case, due to the fact that a 
trust company of Washington, D. C., entered into the proposition. 
Thev were not concerned with the relations between the trust com- 

t/ 

pany and Mertens’ Sons, of which they knew nothing and of which 
nothing could possibly have put them upon inquiry, not even the 
use of the word “trustee” in the deed that conveved the basic lands 

V 

themselves to the trust company. 

They thought that this trust company was going to look out for 
them. We do not ask your Honor to find that they looked to the 
Trust Company as a technical guarantor that they would get that 
which they hoped to get. Some of them hoped to get orchard tracts 
for $2,500 that would be worth $10,000 in three or four years. Of 
course, they had glowing visions of what this investment meant for 
them. But they are not saying to the Trust Company “We look to 
you as an absolute contracting party by virtue of your connection 
with this thing, by virtue of this contract of purchase, by virtue of 
these letters which you sent out to us and these other representations 
which you made, that we look to you and not to Mertens for 

168 this wonderful return for our money.” They do not say that. 
They are not saying that in this case. 

What they are saying is that if this Trust Company undertook, 
whether in furtherance of Mertens’ proposition or whether for their 
own benefit—It is quite immaterial why—if they undertook, if they 
held themselves out, if they permitted themselves to he held out to 
these tract purchasers as affording them some security, the tract 
purchasers had at least a right to believe—it is human nature to 
believe that at least to the extent that the proper utilization of their 
money w r ould make it possible that they w ould get this thing that 
they w T ere dreaming of. It might be that inherent vices in the 
proposition, the character of the soil, or the tempests of heaven 
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might have prevented them from getting an apple orchard, but they 
certainly expected that the $2,500 that they handed to the Trust 
Company was going to help to get it and not that it was going to be 
absolutely dissipated and that the Trust Company’s position was 
purely—How shall we say it?—“That it meant nothing; that this 
ceremony of having the Trust Company have your money means 
nothing at all; you might as well have given it to Mertens’ in the 
first instance, because this Trust Company which is referred to as a 
trustee is in no sense a trustee for you, has no responsibility toward 
you, and no liability of any kind towards you; it is only an idle 
ceremony; or at best, if we have any responsibility towards you at 
all, we will see that if you pay your $2,500 that you get ten acres 
of wild mountain land. If there are apple trees on them, why so 
much the better for you. That is a matter between you and Mertens. 
If there are none, then so much the worse for you; and while you 
have confided to us your $2,500, we will see that you get the 

169 $25- worth of real estate.” 

Now, if that is what that meant, and if the Court, after 
hearing the case, feels that that is what it meant, then if there is no 
trusteeship and if there is no fund, there is nothing to account for, 
and there is no reason why there should have been. If there is a 
trusteeship, we ask that they be charged not with this entire vast 
amount, because we do not by any means represent all the complain¬ 
ants in this case—all these great figures which I have mentioned. 
Each one may have a different amount. In other words, he may 
have paid more on his notes to the United States Trust Company 
than some other, but we do ask that at least to the extent of the pro¬ 
portion of the fund which an auditor may find was contributed to 
that fund by any one of these complainant parties, that the defendant 
may account to him, being given credit, of course, for any salvage 
that there is or for any proper expenditures that have been made. 
That is up to them to show. Of course, when you call upon a trustee 
to account for the account, that is the end of it. But we do insist 
that under all of the evidence in the case which I have very briefly 
outlined, that the position which this Trust Company quite volun¬ 
tarily assumed to these plaintiffs, was one which requires that a court 
of equity should declare a constructive trust. We do not insist that 
this document is one which can be made the basis of an express trust. 
In other words, the trust is not sufficiently manifested. It might be, 
and we might have some right to claim that perhaps' if we wanted to 
go to that extreme under Railroad Company vs. Durant, that the mere 
fact that they entitled themselves as trustee, gives us the right to 
show for whom and for what. But we are not going that far. We 
are hot making this paper the basis of our claim. We are saying 
that all the evidence that we may present is such to show the conduct 
of this Trust Company in exercising no care whatever to see 

170 that these funds were applied as they had given these people 
the right to believe that they would be applied, makes them 

constructively a trustee for so much of the fund as these claimants 
proportionately may show that they are entitled to. 
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The plaintiffs and the intervening petitioners, 
sues on their Dart ioined, called Charles W. Wa 


to maintain the 

issues on their part joined, called Charles \V. Warden, Vice Presi¬ 
dent of the defendant, Continental Trust Company, for examination 


and he testified in substance as follows: 

That he is the Charles W. Warden who signed and swore to the 
answer of the Continental Trust Company made and filed to the 
Bill of Complaint in this case, and is the same person who answered 
under oath the interrogatories in this case propounded to the Con¬ 
tinental Trust Company, at which time he was the Vice-President 
of the Continental Trust Company. Plaintiffs then offered in evi¬ 
dence the letter of July 20, 1914, of the United States Trust Com¬ 
pany by S. J. Henry, its Vice President and Treasurer, which 
is filed with the Bill of Complaint as ‘‘Plaintiffs’ Exhibit F”, and 
also a letter of July 20th, 1914, of the Continental Trust Company 
by C. W. Warden, Vice President, which is filed with the above Biil 
of Complaint as “Plaintiffs’ Exhibit G”. Both letters were admitted 
in evdience without objection. These letters will appear in the 
record as exhibits to the Bill, and are therefore not here set out in 
fuH. 

Witness then testified that the Continental Trust Company, in 
sending out to tract purchasers the letter of July 20, 1914, by the 
first paragraph in said letter, reading. 


“We desire to sav that there has been transferred to us, the trus- 
teeship of Green Ridge Valley Orchards, heretofore vested in the 
U. S. Trust Company, which transfer is made necessary by 
171 reason of the last named corporation retiring from business’’, 


intended to refer to only the: 

“trusteeship of holding legal title to the land and making deeds to 
the various parcels of lands, as and when they were paid for in 
conformity with the contracts with the various purchasers”, 


further testifying that the Continental Trust Company was: 

“not concerned other than carrying out the contracts made with the 
tract purchasers and the U. S. Trust Company”; 

that at that time, viz., July 20, 1914, a very large number of tract 
purchasers’ contracts, previously entered into by the U. S. Trust 
Company, were taken over by the Continental Trust Company, the 
intention being that all of such contracts should be taken over by 
the Continental Trust Company; that on July 20, 1914, there was 
in existence a contract between the Mertens and the Continental 
Trust Company, executed on or about June 27, 1914 but that the 
Continental Trust Company, in sending out to tract purchasers the 
letter of July 20, 1914, by the first paragraph in said letter (quoted 
above) did not refer to the contract previously entered into with 
the Mertens on or about the 27th of June, 1914; that the paragraph 
contained in the letter of July 20, 1914, reading as follows: 
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“We have known F. Mertens’ Sons as very high, responsible busi¬ 
ness men, and have been acquainted with the Green Ridge Valley 
Orchards from their inception in the spring and summer of 1910”, 

meant that he, Charles W. Warden, had this knowledge, and that 
the Continental Trust Company had no acquaintance with it prior 
to June or July, 1914, other than himself; that he, before becoming 
an official of the Continental Trust Company, had been connected 
with the U. S. Trust Company, first as the President and later, the 
Vice President, and in the earlv davs of December, 1911, his connec- 
tion with the U. S. Trust Company was terminated and thereafter 
until July 1914 when the Continental Trust Company took over the 
trusteeship, the Continental Trust Company and he had no 

172 knowledge of the activities of the U. 8. Trust Company, or 
of the Mertens’ operations; that he was the President or Vice 

President of the 1 T . 8. Trust Company at the time the initial con¬ 
nection between that company and the Mertens’ enterprise began; 
that he was either the President or Vice President of the U. 8. 
Trust Company during the periods when deeds from the Mertens to 
the U. 8. Trust Company were made; that he was either the Presi¬ 
dent or Vice President of the U. S. Trust Company during the time 
the agreements or contracts between this trust company and the 
Mertens were made. Witness then produced the contracts between 
the U. 8. Trust Company and the Mertens; that the U. S. Trust 
Company made a deed of conveyance to the Continental Trust Com¬ 
pany of all the property that was standing in the name of the U. S. 
Trust Company that had previously been deeded to it by the Mer¬ 
tens; that the U. 8. Trust Company did not, as far as the witness 
recalls, turn over to the Continental Trust Company the deeds under 
which the U. S. Trust Company had acquired title to the property; 
four deeds from the Mertens to the U. 8. Trust Company, one deed 
from the U. 8. Trust Company to the Continental Trust Company, 
and four deeds from the Mertens to the Continental Trust Company 
were then produced and offered in evidence; counsel for the Conti¬ 
nental Trust Company then made a formal statement as follows: 

“Mr. Douglas: I admit on the record, and that ought to be as 
good as Mr. Warden’s testimony, that in none of these deeds, either 
to the U. S. Trust Company, or to the Continental Trust Company, 
do the properties appear to have been conveyed other than in fee 
simple. Now we admit that. Do you want any more than that? 

“Mr. Carusi: Yes. It is not my contention merely that they were 
conveyed in fee simple, but that they were not conveyed to any 
person designated as a trustee. 

“Mr. Douglas: Well, we will admit that.” 

Witness then was shown contract dated June 25, 1910, between 
the Mertens and the U. S. Trust Company, and identified his signa¬ 
ture thereto as the then President of the U. S. Trust Com- 

173 panv. The contract was then offered in evidence, and is in 
the following words and figures: 
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174 “Memorandum of agreement made and entered into this 
the 25th day of June, 1910, by and between F. Mertens, Wil¬ 
liam M. Mertens, Henry F. Mertens and John H. Mertens, Trading 
under the firm name of “F. Mertens Sons ’, hereinafter called the 
first party, and the United States Trust Company of the District 
of Columbia, hereinafter called the second party. 

Whereas the first party is desirous of subdividing into small and 
convenient tracts and parcels of land for the purposes of sale the 
property hereinafter more fully described; and 

Whereas it is deemed to be to the best interest of the first party 
that the title to the property described below be vested in the second 
party for the uses and purposes hereinafter more fully set forth; and 

Whereas the first party is desirous of securing a loan from the 
second party to the extent of Fifty Thousand Dollars ($50,000) for 
the purpose of improving the hereinafter described property, and 
for other purposes: 

Now, therefore, in consideration of the premises, it is agreed 
and between the parties to this instrument as follows: 

First. 

That the second party will lend to the first party upon the execu¬ 
tion and delivery to it of a good and sufficient deed of conveyance, 
conveying thereby an estate in fee simple and in severalty, free from 
all encumbrances, to the property hereinafter described, the sum of 
Fifty Thousand Dollars ($50,000), to be evidenced by a promissory 
note, to he signed by F. Mertens’ Sons, to the order of F. Mertens, 
William M. Mertens, Henry F. Mertens and John H. Mer- 

175 tens, and endorsed by said payee, said note to be payable at 
the United States Trust Company, Washington, D. C., in 

six months from the date thereof, and to bear interest at the rate 
of six per cent per annum, interest payable semi-annually. 

The second party agrees to renew T all or any portion of said note 
at the request of the first party upon the maturity thereof for an 
additional period of six months. 

Second. 

That the first party agrees to convey to the second party, its suc¬ 
cessors and assigns, by good and sufficient deed of conveyance, with 
general warranty, and free from encumbrances of every kind and 
character, and contemporaneously with the execution of this con¬ 
tract, all of the lands described in attached paper marked “Exhibit 
A”, and hereby made a part hereof. The conveyance of the above 
described property is to be in fee simple and to be absolute on its 
face, disclosing no trust whatever, but the property is, nevertheless, 
to be held by the said Trust Company for the following uses and 
trusts, that is to say: 

(a) To permit the first party, with the approval of the second 
party, to subdivide the said parcels and tracts of land or any one 
or more of them, into one or more subdivisions, cutting up or divid- 
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ing said land or lands into such smaller tracts as may be deemed 
suitable for purposes of sale, the size and shapes of said tracts to be 
indicated upon said subdivision or subdivisions, and the approval 
of the second party to be endorsed thereon and the same to be duly 
recorded among the Land Records in the County or Counties in the 
State of Maryland , where said property is situated. 

(b ) To permit the first party to sell such small tracts or parcels 
of land, in accordance with the subdivision or subdivisions herein¬ 
before provided to be made, at such price or prices and upon such 
terms and conditions as to payment as the first party may deem rea¬ 
sonable, with the proviso and condition however, that none 

176 of said land shall be sold at less than Fifty Dollars ($50.00) 
per acre, and the maturity of the deferred purchase price 

notes not to exceed a period of three years from the date of such 
contract of sale; and with the further proviso that all taxes and 
assessments of every kind and character shall be promptly paid by 
the first party against said property, whether sold or contracted to 
be sold, so that the said property shall at all times be free from the 
lien or claim against it on account of the said taxes or assessments, 
and if by any reason the first party shall fail or refuse to make such 
payment or payments, the second party shall have the right, at its 
discretion, to pay the same and charge the same against the party 
of the first part as an indebtedness due by said first party to the 
second party, but secured and protected in the manner hereinafter 
stated. 

(c) That the second party (the Trust Company) will execute 
contracts of sale to purchasers in accordance with the provisions of 
“a” and “b,” as above set forth, will receive and collect the payments 
made on account thereof, using due diligence and good faith for 
that purpose, hut assuming no liability whatsoever otherwise, and 
will make such disposition of the said payments as are hereinafter 
provided and stipulated. That upon the purchaser or purchasers 
paying the full purchase price for the lot or parcel of land so agreed 
to be purchased by him or them, the second party will execute and 
deliver to said purchaser or purchasers, a deed of conveyance to said 
property, with special warranty, free of all encumbrance or encum¬ 
brances; and the second party further agrees that upon the pur¬ 
chaser or purchasers of any of said parcels of land paying one-third 
of the purchase price contracted to he paid, that it will, upon the 
request in writing of such purchaser or purchasers, make deed to 
the parcel or parcels of land so purchased upon the execution and 
delivery bv said purchaser or purchasers of a note or notes for the 

deferred and unpaid portions of the purchase price payable 

177 to the second party, at such time and upon such terms as 
are provided for in the contract of sale, and further, upon 

the execution and delivery of a deed of trust on said parcel or parcels 
of land, to secure said deferred purchase price note or notes—the 
deed of trust so to he taken to be made to such trustee or trustees 
as the second party may designate, and to contain provisions for the 
payment of such trustees’ commissions, attorney’s fees and other 
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expenses incident to the foreclosure of the said deed of trust, as the 
second party may deem reasonable and proper. The official fee for 
recording all such deeds of trust shall be paid by the first party, 
and if at any time the second party shall in its discretion pay the 
same, such payments shall be charged against the first party. 

( d) The said second party shall receive and keep on deposit for 
the account of the first party, all moneys received on account for 
the purchase of lots and parcels of land in the subdivisions herein¬ 
before provided for, and will at the maturity of the Fifty Thousand 
Dollar ($50,000) note, credit the aggregate of such collections as 
have been thus received and accumulated upon said note, after de¬ 
ducting therefrom its commissions, compensation, expenses, disburse¬ 
ments and advancements of every kind and character as herein¬ 
after and hereinbefore provided for—it being understood and agreed 
by and between the parties hereto that the party of the second part 
is to be at no expense whatsoever in performing its obligations and 
duties under this agreement, except the maintenance of its own 
clerical force. 

( e ) That the second party agrees to accept (and the first party 
agrees that there shall be paid to the second party) the following 
compensation: A fee of one per cent of all amounts paid to or col¬ 
lected by the second party on account of contracts of sale or pay¬ 
ments of deferred purchase notes; and the further sum of One Dol¬ 
lar for its services in the execution of deeds of conveyance to pur¬ 
chasers, exclusive of recording fees, which said recording fees 

178 are to be paid by the purchaser, (but as between first and 
second party, first named shall be liable to pay). In the 
event that all of the purchase price shall be paid in cash by the 
purchaser, then and in that event the second party shall have and 
receive as compensation, in lieu of the collection fee of one per cent 
hereinbefore provided for, the sum of Four Dollars for each and 
every such transaction. It is distinctly understood and agreed, how¬ 
ever, that the aggregate fees of the second party from all of the 
sources just above enumerated, shall not be less than the sum of 
One thousand dollars ($1,000), and when the trust by this agree¬ 
ment created is terminated, the first party shall pay to the second 
party whatever amount may be necessary to make the fees of the 
second party aggregate the above amount. 

(/) That this trust shall terminate (and the second party in that 
event agrees to reconvey the unsold and undisposed of property 
herein contracted to be conveyed) upon the full payment of the said 
loan of Fifty Thousand Dollars ($50,000), with accumulated in¬ 
terest, and whatever other debts may be owing by the first party 
to the second party, upon the election of either of the parties hereto; 
and in the event that either of the parties to this contract shall so 
elect, the said election shall be signified by, and become operative 
upon the expiration of, a ninety days’ notice in writing to that effect. 
In the event of the termination of this trust in the manner above 
stated, and after the payment by the first party to the second party 
of all debts of every kind and character due, the conveyance or re- 
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Conveyance by the second party shall include aq assignment and 
delivery of all uncollected notes. 

(g) The Party of the second part shall have and hold the prop¬ 
erty hereinbefore provided to be conveyed to it by the first party as 
security for the aforesaid loan of Fifty Thousand Dollars ($50,000), 
and shall not, under any circumstances, be required to convey or 
reconvey the property above referred to to the first party or 

179 any one else, until the entire amount of said loan of Fifty 
Thousand Dollars ($50,000) with accumulated interest shall 

have been paid, and also any other sum or sums of money that 
may be due and owing by the first party to the second party. Pro¬ 
vided however, that it shall be the duty and obligation of the said 
second party to make, in the regular course of business, deeds of 
conveyance to the purchasers of lots in said subdivision or sub¬ 
divisions upon the terms hereinbefore set out, free from any lieu 
or claim of the second party thereon on account of the security held 
by it for the aforesaid loan of Fifty Thousand Dollars ($50,000), 
but the second party shall have a lien upon the notes executed and 
delivered by the purchaser for the deferred purchase price, with full 
right and power to apply the amounts received thereon from time 
to time on account of the said indebtedness of Fifty Thousand Dol¬ 
lars ($50,000), or any other indebtedness, and if any of such notes 
shall be in the hands of the second party unpaid at the time of 
the maturity of the Fifty Thousand Dollar ($50,000) note or any 
part thereof or any other indebtedness and the same shall remain 
in whole or in part unpaid after maturity, the second party shall 
have the right to sell or otherwise dispose of said notes or any one 
or more of them at public or private sale upon such terms as it may 
deem best and apply the proceeds to the liquidation of the indebt¬ 
edness due to it by the first party and if any balance be remaining, 
to pay the same to the parties of the first part or their assigns. 

Third. 

It is further agreed by and between the parties hereto that the 
first party shall have the privilege and right of conveying to the 
second party, subject to the same terms and conditions, other parcels 
of land in Allegany County, Maryland, contiguous to the lands 
herein mentioned, provided the second party consents thereto in 
writing. 

180 Fourth. 

It is further agreed that the second party shall not be bound by 
any statements or representations made by any person or persons 
whatever, not contained in the circular letters and other literature 
pertaining to said property and duly signed by it—it being dis¬ 
tinctly understood and agreed that the first party and their em¬ 
ployees and representatives shall not be deemed in any sense or to 
any extent the agents of the second party, and in order to more 
effectually protect and save harmless the second party against any 
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such statements or representations, the second party shall have the 
right to require the purchaser of any of said lots and parcels of land, 
before the receipt from said purchaser or purchasers of any pay¬ 
ments on account of the said contracts of purchase, or before exe¬ 
cuting to said purchaser or purchasers a deed of conveyance to the 
property purchased, to sign a waiver of any such claims against the 
second party on account of any alleged satement or representations 
alleged to have been made with reference to the property so pur¬ 
chased or contracted to be purchased. 

Fifth. 

In the event that the second party shall be called upon to prose¬ 
cute or defend any suit in equity or action at law, growing out of 
the title to the property herein contracted to be conveyed, or any part 
thereof, or arising in any way out of the business contemplated or 
attempted to be done, or actually done by and under the provisions 
of this agreement, it is agreed that the expenses thereof, including 
such attorney’s fees incident to the preparation of this instrument, 
examination and passing upon the title to the property and the cer¬ 
tificate with reference thereto shall be paid and defrayed by the first 
party, it being understood and agreed that the second party shall 
be under no expense whatever growing out of the acceptance of the 
conveyance hereinbefore referred to, or the assumption of 
181 the duties and obligations as trustee, hereinbefore detailed 
and outlined—the limit of the duties and responsibilities of 
the second party is hereby declared to be the use of good faith and 
the exercise of reasonable care and diligence in and about the prem¬ 
ises. 

Sixth. 

The party of the first part hereby agrees with the second party 
that F. Mertens shall be and bv these presents is hereby constituted 
the agent, representative and attorney in fact of the first party, to 
sign the firm name, and wherever necessary, the individual names 
of the members of the firm of F. Mertens to all contracts, obliga¬ 
tions and legal instruments of every kind and character that may 
grow out of the execution and performance of the obligations re¬ 
ferred to and provided for in this instrument, and also all con¬ 
tracts, obligations and legal instruments of every kind and char¬ 
acter that may grow out of the performance of the business by this 
contract contemplated to be performed, as fully and effectually as 
if each, every and singular of such obligations were signed by 
all the members of the said first party. 

To the performance of this agreement, the parties hereto hereby 
bind themselves, their heirs, executors, administrators, successors in 
office and assigns. 

In witness whereof the party of the first part has caused this in¬ 
strument to be signed and sealed by each and every individual con¬ 
stituting the firm of F. Mertens’ Sons, and the second party has 
caused this instrument to be signed by C. W. Warden, its President, 
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and attested with its corporate seal by James Trimble, its Secretary, 
this the day and year above written. 

FREDERICK MERTENS. [seal.] 

WILLIAM M. MERTENS. [seal.] 

HENRY F. MERTENS. [seal.] 

JOHN H. MERTENS, [seal.] 

Party of the First Part. 


Witness to the seal of Frederick Mertens, William M. Mertens, 
Henry F. Mertens, John LI. Mertens: 

HANNAH F. SIMPSON. 


Attest: 


UNITED STATES TRUST COMPANY, 
By C. W. WARDEN, 

( President,) 

Party of the Second Part. 


JAS. TRIMBLE, 

Secretary. 


182 Agreement between the U. S. Trust Company and Mertens, 
dated February 9, 1911, then offered in evidence and is in the 

following words and figures: 

183 Memorandum of Agreement, Made and entered into this 
9th day of February, Nineteen Hundred and Eleven, by and 

between F. Mertens, William M. Mertens, Henry F. Mertens and 
John H. Mertens, trading under the firm name of “F. Mertens’ Sons,” 
of Cumberland, Maryland, hereinafter called the First party, and 
the United States Trust Company, of the District of Columbia, a 
corporation duly.incorporated, hereinafter called the Second Party: 

Whereas, by an agreement entered into on the twenty-fifth day 
of June 1910, the parties hereto entered into an agreement whereby 
the said first party conveyed to the said second party a large body of 
land situate in Allegany County, Maryland, which said land has 
been divided into smaller tracts and a part of it sold by the parties 
hereto in small tracts on the installment plan, the purchase money 
for which has been and is being paid to the second party under the 
terms of the aforesaid agreement. 

And whereas the first party has acquired certain additional lands 
that adjoin or are adjacent to the lands heretofore conveyed to the 
second party and referred to in the aforesaid agreement. 

And whereas it has been agreed by the parties hereto that the first 
party shall convey to the second party certain parches of the said 
additional lands, the conveyance or conveyances of said additional 
lands to be subject to the uses and trust, provisions and conditions 
hereinafter set out. 

Now, Therefore, in consideration of the promises and of the sum 
of One Dollar, paid the first party by the second Party, it is agreed 
by and between the parties to this instrument as follows: 
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First. 


That the first party will grant and convey to the second party by 
a good and sufficient deed, in fee simple, the following tracts and 
paroles of land situate in Allegany County, Maryland, to-wit: 

1. All those parts of the tracts of land called “Canal and Rail¬ 
road” and “Webster,” which were conveyed to the said Frederick 
Mertens, William M. Mertens, .John II. Mortens, and Henry F. Mer- 
tens by Alexander Yearley, Jr., trustee, by deed dated December 30, 
1910, recorded among the land records of Allegany County, Mary¬ 
land, in Liber No. 107 folio 282. 

2. All those parts of the tracts of land called “Vineyard” and 
“Sallie’s Choice” conveyed to the said Frederick Mertens, William 
M. Mertens, John II. Mertens and Ilenry F. Mertens by Crawford 
W. Marsh by deed dated February 7. 1911, recorded among said 
land records in Liber No. 107, folio 325. 

3. All those parts of said tracts called “Vineyard” and “Sallie’s 
Choice” conveyed to the said Frederick Mertens, William M. Mer¬ 
tens, Henry F. Mertens and John II. Mertens by Crawford W. Marsh 
by deed dated February 7, 1911, recorded among said land records 
in Liber No. 107 folio 325. 

4. All that part of a tract of land called “Tracts United” con¬ 
veyed to the said Frederick Mertens, William M. Mertens, John LI. 
Mertens and Henrv F. Mertens bv Crawford W. Marsh by deed dated 
February 7, 1911. recorded among said land records in Liber No. 
107 folio 325. 

5. All those tracts and pare les of land called “Cornwall” Prospect 
Hill,” “Look L T p,” “Joe’s Fix” and “Mignon,” which were conveyed 
to the said Frederick Mertens, William M. Mertens, John II. Mertens 
and Henry F. Mertens by Crawford W. Marsh by deed dated Febru¬ 
ary 9, 1911, recorded among said land records in Liber No. 107 

folio 348. 


185 The said conveyance of the said tracts and parcels of land 
to be in fee simple and to be absolute on its face, disclosing 
no trust whatever, but the property is nevertheless to be held by the 
second party for the following uses and trusts, that is to say. 

a. To permit the first party, with the approval of the second party, 
to subdivide the said parcels and tracts of land, or any one or more of 
them, into one or more subdivisions, cutting up or dividing said land 
or lands in to smaller tracts, as may be deemed suitable for purposes 
of sale, the size and shapes of the said tracts to be indicated upon 
said subdivision or subdivisions, and the same to be dulv recorded 
among the land records of Allegany County, Maryland. 

b. The first party to sell such small tracts or parcels of land in 
accordance with the subdivision or subdivisions hereinbefore pro¬ 
vided to be made, at such price or prices and upon such terms and 
conditions as to payment as the first party may deem proper, the first 
party to sell the same at its expense, taking therefor either cash con¬ 
tracts, or the notes of the purchasers, pavable to the order of the 
second party, with the further provision that all taxes and assess- 
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nients of every kind and character shall be promptly paid by the 
first party against such property, whether sold or contracted to be 
sold, so that the said property shall, at all times, be free from the 
lien or claim against it of taxes ar assessments, and if, for any rea¬ 
son, the first party shall fail or refuse to pay such taxes or assessments, 
the second party shall have the right to pay the same and charge 
it againt the first party as an indebtedness due by said first party 
to the second party, which said payments by the second party shall 
be a lien of said second party against the said property. 

180 c. That the second party will execute contracts of sale to 

purchasers in accordance with the provisions of “a” and “b” 
as above set forth, and will receive and collect payments made on 
account thereof, using due diligence and good faith for that purpose, 
but assuming no liability whatsoever otherwise, and will make such 
disposition of the payments as are hereinafter stipulated. That upon 
the purchaser or purchasers paying the full purchase price for the 
lot or parcel of land so agreed to he purchased by him or them, the 
second party will execute and deliver to the said purchaser or pur¬ 
chasers a deed of conveyance to the said property, with special war¬ 
ranty, free of all incumbcrances, and the second party further agrees 
that it will, upon the joint request in writing of the first party and 
of purchaser or purchasers, make deed to the parcel or parcfcs of 
land so purchased upon the execution and delivery by said purchaser 
or purchasers of a note or notes for the deferred and unpaid por¬ 
tions of the purchase money, payable to the order of the second party, 
at such time and upon such terms as are provided for in the con¬ 
tract of sale, and further, upon the execution and delivery of a mort¬ 
gage on said parcel or parcels of land, to secure said deferred pur¬ 
chase money, note or notes, the mortgage so to be taken to be made 
to the second party or such trustees as the second party may desig¬ 
nate, with the usual covenants and conditions contained in the mort¬ 
gages in use in Allegany County, Maryland. The cost of recording 
all such mortgages to be paid by the purchaser or purchasers, but as 
between the first and second party to be paid bv the first party. 

d. The second party shall receive and keep on deposit for the 
account of the first party, all moneys received on account of the 
purchase of lots and parcels of land in the subdivisions hereinafter 
provided for, subject in each case to the deduction of so much for 
expenses as the second party may incur, and the balance of such 
moneys, and all contracts and notes of the purchasers, shall be sub¬ 
ject to the order of the first party, it being understood and 
187 agreed between the parties hereto that the second party shall 
be at no expense whatsoever in performing its obligations 
and duties under this agreement, except the maintenance of its own 
clerical force. The deferred payments, on account of any purchases, 
to be evidenced by the promissory notes, or contracts, of the pur¬ 
chaser or purchasers, payable to the order of the second party, to be 
of such amounts and payable at such times as the first party may de¬ 
termine, which said notes or contracts shall be endorsed “without 
recourse” by the second party to the first party, the second party, not 
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to be responsible for the payment of the same, and the first party 
hereby guarantees and proteets the second party against any loss or 
liability for or on account of any and all such notes or contracts. 

e . The second party agrees to accept and the first party agrees that 
there shall be paid to the second party the following compensation: 
A fee of Fiye Dollars ($5.00) for each of the said purchase con¬ 
tracts, and the further sum of ($1.00) One Dollar in each case for 
its sendees in the execution of deeds of conveyances to and of mort¬ 
gages from purchasers, exclusive of recording fees, which are to he 
paid by the purchaser (but as between first and second parties, the 
first party shall be liable to pay). 

/. That this trust shall terminate, (and the second party, in that 
event, agrees to reconvey the unsold and undisposed of property 
herein contracted to be conveyed), at tlie end of three years from 
the date hereof, and in the event that either of the parties to this 
agreement shall so elect, the said contract shall be terminated upon 
a ninety days’ notice of either of the parties to the other. In the 
event of the termination of this trust, in the manner above stated, the 
second party shall reconvey to the first party bv a quit claim deed 
all of the said tracts of land not conveyed prior thereto. 

188 Second. 

It is further agreed by and between the parties hereto that the first 
party shall have the privilege and right to convey to the second 
party, subject to the terms and conditions of this agreement, other 
parcels of land in Allegany County, Maryland, lying near to or con¬ 
tiguous to the land herein mentioned, provided the second party 
consents thereto in writing, and it is hereby understood and agreed 
that such other conveyances shall be subject to the terms and condi¬ 
tions of this agreement* as fully and to the same extent as if the said 
tracts of land were herein mentioned and described. 

Third. 

It is further agreed that the second party shall not be bound by 
any statements or representations made by any person or persons 
whatever not contained in the circular letters and other literature 
pertaining to said property and duly signed by it—it being distinctly 
understood and agreed that the first party and their employees and 
representatives shall not be deemed in any sense or to any extent 
the agents of the second party, and in order to more effectually pro¬ 
tect and save harmless the second party against any such statements 
or representations, the second party shall have the right to require 
the purchaser of any of said lots and parcels of land, before the 
receipt from said purchaser or purchasers of any payments on ac¬ 
count of the said contracts of purchase, or before executing to said 
purchaser or purchasers a deed of conveyance to the property pur¬ 
chased, to sign a waiver of any such claims against the second party 
on account of any alleged statement or representations alleged to 
have been made with reference to the property so purchased or con¬ 
tracted to be purchased. 
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189 Fourth. 

In the event that the second party shall be called upon to prosecute 
or defend any suit in equity or action at law, growing out of the title 
to the property herein contracted to be conveyed, or any part thereof, 
or arising in any way out of the business contemplated or attempted 
to be done, or actually done by and under the provisions of this 
agreement, it is agreed that the expenses thereof, including such 
attorneys’ fees as may be reasonable, shall be paid by the first party. 
And it is further agreed that the expenses and attorneys’ fees incident 
to the preparation of this instrument, examination and passing upon 
the title to the property and the certificate with reference thereto shall 
be paid and defrayed by the first party, it being understood and 
agreed that the second party shall be under no expense whatever 
growing out of the acceptance of the conveyance hereinbefore re¬ 
ferred to, or the assumption of the duties and obligations as trustee, 
hereinbefore detailed and outlined—the limit of the duties and re¬ 
sponsibilities of the second party is hereby declared to be the use of 
good faith and the exercise of reasonable care and diligence in and 
about the premises. 

Fifth. 

The party of the first part hereby agrees with the second party 
that F. Mertens shall be and by these presents is hereby constituted 
the agent, representative and attorney in fact of the first party, to 
sign the firm name and wherever necessary, the individual names of 
the members of the firm of F. Mertens’ Sons to all contracts, obli¬ 
gations and legal instruments of every kind and character that may 
grow out of the execution and performance of the obligations re¬ 
ferred to and provided for in this instrument, and also all contracts, 
obligations and legal instruments of every kind and character that 
may grow out of the performance of the business by this contract 
contemplated to be performed, as fully and effectually as if each, 
every and singular of such obligations were signed by all the 

190 members of the said first party. 

To the performance of this agreement, the parties hereto 
hereby bind themselves, their heirs, executors, administrators, suc¬ 
cessors in office and assigns. 

In witness whereof the party of the first part has caused this in¬ 
strument to be signed and sealed by each and every individual con¬ 
stituting the firm of F. Mertens’ Sons, and the second party has 
caused this instrument to be signed by C. W. Warden, its President, 
and attested with its corporate seal by James Trimble, its Secretary, 


this, the day and year above written. 

F. MERTENS, [seal.] 

WILLIAM M. MERTENS, [seal.] 

HENRY F. MERTENS, [seal.] 

JOHN H. MERTENS, [seal.] 


Parties of the First Part. 
UNITED STATES TRUST COMPANY, 
By C. W. WARDEN, President , 

Party of the Second Part. 
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Witness tp seal of Frederick Mertens, William M. Mertens, Henry 
F. Mertens, John H. Mertens: 


Attest: 

JAMES TRIMBLE, 

Secretary. 

191 That when the Continental Trust Company took over the 
trusteeship from the U. S. Trust Company, the several agree¬ 
ments between the latter trust company and the Mertens were not 
taken over by the Continental Trust Company: 

“took over nothing from the U. S. Trust Company, as I recall, other 
than the contracts with the purchasers and the map, and when the 
collateral was released, that was delivered to us by the Mertens, or 
simultaneously and concurrently with its release from the U. S. 
Trust Company.” 

Witness never saw the contract dated April 1, 191*2, but executed on 
September 7, 1912, between the U. S. Trust Company and the Mer¬ 
tens, until a few days ago, as far as his knowledge and recollection 
serves him. The contract was then offered in evidence, and is in the 
following words and figures: 

192 This agreement made as of the date of April 1. 1912, but 
executed this Seventh day of September, 1912, by and be¬ 
tween F. Merters, William M. Mertens, Henry F. Mertens and John 
H. Mertens, trading under the firm name of F. Mertens’ Sons, of 
Cumberland, Maryland, hereinafter called the first party, and the 
United States Trust Company of the District of Columbia, a corpora¬ 
tion duly incorporated, hereinafter called the second party, wit¬ 
nessed : 

Whereas, on June 25th, 1910, the parties hereto entered into an 
agreement whereby the said F. Mertens, William M. Mertens, Henry 

F. Mertens and John H. Mertens, eonveved to the said United States 

___ __ __ 

Trust Company a large body of land situate in Allegany County, 
Maryland, and the said parties agreed as to the terms and conditions 
under which it should be divided into smaller tracts and said smaller 
tracts be sold from time to time. 

And whereas since the date of said agreement said property has 
been divided, as aforesaid, and parts of it sold in small tracts on the 
installment plan and certain monevs received from said sales have 
been and are being paid to the said United States Trust Company, 
and by said agreement of June 25th, 1910, the said United States 
Trust Company loaned to the said F. Mertens, William M. Mertens. 
Henry F. Mertens and John H. Mertens, fifty thousand dollars ($50,- 
000) for the improvement of said property and for other purposes, 
and has made from time to time other loans to the same persons; 
said loans now amounting in the aggregate to about $216,000 and 
Whereas, on February 9th, 1911, the said F. Mertens, William M. 
Mertens, Henry F. Mertens and John H. Mertens, conveyed to the 
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United States Trust Company certain additional property adjoining 
or near to the property conveyed on June 25th, 1910, and on said 
February 9th, 1911, entered into an agreement with the said 

193 United States Trust Company as to the terms and conditions 
under which said additional property should be held, sub¬ 
divided and parcels sold, certain parts of which said lands have been 
sold under and in pursuance of said agreement of February 9th, 
1911;and 

Whereas, on February 20th, 1912, the said first party conveyed to 
said second party certain additional tracts and parcels of land in the 
eastern end of Allegany County, Maryland, adjacent or near to the 
property heretofore conveyed to said second party. 

Whereas, all of the above described deeds are absolute on their face 
but the property conveyed thereby is to be held by said second party, 
subject to the terms and conditions hereinafter fully set forth; and 

Whereas, said first party desires to secure from the second party, in 
addition to the loans previously made, a further loan of one hundred 
thousand dollars ($100,000) for the purpose of improving all of the 
property already conveyed and that which may be hereafter con¬ 
veyed, and for other purposes; and 

Whereas, the parties hereto desire to fix the terms and conditions 
upon which all of said property is and shall be held including the 
property already conveyed and now held by said second party, as well 
as that to be conveyed to the said second party by said first party, and 
to fix and determine the security for the various loans heretobefore 
made, continued or hereafter to be made by said second party to the 
first party; 

Now, therefore, in consideration of the premises and the sum of 
one dollar paid by each party to the other, and in consideration of 
the mutual promises in this agreement contained, it is hereby agreed 
by and between the parties hereto as follows: 

194 Article 1. 

As to the Trusteeship. 

All the property conveyed by the first party to the second party 
by deeds dated respectively, June 25, 1910, February 9, 1911, April 
17, 1911, and February 20, 1912, shall be held by the second party 
in and upon the following uses and trusts, that is to say: 

(a) To permit the first party to continue subdivisions already 
made and to subdivide all the parcels and tracts of land heretofore 
conveyed by the first party to the second party, or any one or more 
of them, into one or more subdivisions, cutting up or dividing said 
land or lands into small tracts as may be deemed suitable for pur¬ 
poses of sale, the size and shapes of the said tracts and subdivisions 
to be indicated upon a map or plat, which shall be prepared by the 
first party and identified by the certificate of a competent surveyor, 
and a copy kept on file at the office of the second party, on which 
copy the approval of the parties to this agreement shall be noted. 

8—4052a 
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The first party shall record any or all of said subdivisions whenever 
so requested by the second party among the land records in the 
county or counties in the State of Maryland, where said property is 
situated; and if, after thirty days from the time the second party 
requests the recordation of any such subdivision of subdivisions, the 
first party fails to have same recorded, then the second party shall 
have the right at any time thereafter to file for recordation any or all 
such subdivisions, and any and all expense to which the second 
party may be put in the matter shall be a lien against said property 
and against any funds of the first party in the hands of the second 
party and collected or deducted as hereinafter provided. 

(b) The first party to sell or continue to sell such small tracts or 
parcels of land in accordance with the subdivision or subdivisions 

hereinbefore provided to be made, at such price or prices and 

195 upon such terms and conditions as to payment as the first 

party may deem proper, the first party to sell the same at its 

expense, taking therefor either cash, contracts, or the notes of the 
purchasers, payable to the order of the second party, with the further 
provisions that during the life of this agreement all taxes and legal 
assessments of every kind and character shall be promptly paid by 
the first party against such property, whether sold or contracted to 
he sold, so that the property shall, at all times, be free from the lien 
or claim against it of taxes or assessments, and if, for any reason, the 
first party shall fail or refuse to pay such taxes or assessments, the 
second party shall have the right to pay the same and charge it against 
the first party as an indebtedness due by said first party to the second 
party, which said payments by the second party shall be a lien of 
said second party against the said property, and against any funds 
held by the second party hereunder. 

(c) That the second party will accept contracts of sale made by 
the party of the first party with purchasers in accordance with the 
provisions of l ‘a” and “b” as above set forth, said contracts for pur¬ 
chase and payment of deferred purchase money, and the notes of 
purchasers for deferred or unpaid proportions of purchase price as 
hereinafter provided for, to be payable to the order of the second 
party and to be of such amount, and payable at such time as the 
first party may determine. And said notes shall be endorsed without 
recourse by the second party and delivered by it to the first party, 
the second party not to be responsible for the payment of the same; 
and the first party hereby guarantees to protect the second party 
against any loss, damage, expense or liability for or on account of 
any and all such contracts or notes. 

(d) That upon the purchaser or purchasers paying the full pur¬ 
chase price for any lot or parcel of land so agreed to be purchased by 
him or them, the second party shall execute and deliver to said pur¬ 
chaser or purchasers, a deed of conveyance to said property with 

special warranty, free from all incumbrances bv, through or 

196 under it and the second party further agrees that it will, upon 

the joint request in writing of the first party and of the pur¬ 
chaser or purchasers, make a deed to the parcel or parcels so pur¬ 
chased upon the execution and delivery by said purchaser or pur- 
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chasers of a note or notes for the deferred or unpaid portion of the 
purchase money, payable to the order of the second party, at such 
time and upon such terms as may be provided in the contract of sale, 
and further upon the execution and delivery of a mortgage on said 
parcel or parcels of land to secure said purchase money, note or 
notes; the mortgage so to be taken to be made to the second party or 
such Trustee as the second party may designate, with the usual 
convenants and conditions contained in the mortgages in use in 
Allegany County, Maryland, and cost of recording such mortgages 
to be paid by the purchaser or purchasers (but as between the first 
party and the second party, to be paid by the first party). 

( e) It is further agreed by and between the parties hereto that the 
first party shall have the privilege and right to convey to the second 
party, subject to the terms and conditions of this agreement, other 
parcels of land in Allegany County, Maryland, lying near to or 
contiguous to the land herein mentioned, provided, the second party 
consents thereto in writing, and it is hereby understood and agreed 
that such other conveyances shall be subject to the terms and condi¬ 
tions of this agreement as fully and to the same extent as if the said 
tracts of land were herein mentioned and described. 

(/) 1. As to contracts of sale on which purchasers did not give 
notes which have heretofore been executed and now deposited with 
the second party in accordance with the terms of the hereinbefore 
mentioned contract, dated June 25, 1910, the party of the second 
part shall, during the time that this agreement is in effect, continue 
to receive and collect payments made on account thereof as pro¬ 
vided in said agreement, using due diligence and good faith 
197 for that purpose but assuming no liability whatsoever other¬ 
wise, ana for its service in making said collections shall re¬ 
ceive a fee of one (1) per cent of the amount collected by the second 
party on each contract, as and when collected or may deduct at any 
time from any or all sums received as payment on such contracts 
such fees as may have accumulated. 

2. For its services in the matter of the acceptance of each contract 
of sale to purchaser or purchasers of any of the parcels of land in the 
subdivisions hereinbefore provided for, excepting those contracts al¬ 
ready deposited with it in accordance with the terms of the herein¬ 
before mentioned agreement dated June 25th, 1910, the second party 
shall receive a fee of Five Dollars ($5.00) for each contract so ac¬ 
cepted, to be paid at the time of the acceptance of such contract, or 
if not so paid, the accumulated fees may be deducted from any 
moneys received by said second party on account of any contracts of 
purchasers. 

3. Upon the execution of any deeds to purchasers as provided in 
Section “d,” Article 1 of this agreement, the second party shall be 
paid the further sum of $1.00 as and when each of said deeds is 
executed, or if not so paid the accumulated fees may be deducted 
from any moneys received by said second party on account of any 
contract of purchasers. 

4. All moneys received by the party of the second part on account 
of any contracts of purchasers shall be subject to a deduction for 
the expense incurred and any moneys paid out hereunder by said 
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second party and for liens given to the said second party bv this 
agreement, it being understood and agreed Let ween the parties heieto 
that the second party shall be at no expense whatever in performing 
the obligations and duties under this agreement, except the main¬ 
tenance of its own clerical force. After the deductions herein pro¬ 
vided for, said second party shall hold and make such disposition of 
the moneys received and collections of installments made on con¬ 
tracts as is hereinafter set forth. 

198 (g) That this trust shall terminate at the end of five (5) 
years from the date hereof and in the event that either of 

the parties to this agreement shall so elect said contract shall be 
terminated upon a ninety (90) day notice in writing of either of 
the parties to the other and in the event of the termination of this 
trust in the manner above stated, the second party shall reconvey 
to the first party by a quit-claim deed all of the said tracts of land 
heretofore conveved to the first party and not conveyed or sold or 
contracted to be sold to purchasers prior thereto, subject however, 
to the prior right of said second party to demand and receive full 
settlement of the unpaid indebtedness of the first party to the second 
party, contracted under this agreement and tlie agreements of June 
25th, 1910, February 9th, 1911 and April 17th 1911, as aforesaid. 

Article II. 

As to Loans. 

(a) The said second party agrees to loan to the first party upon 
a deposit of additional security as set forth in this paragraph, the 
sum of One hundred thousand dollars ($100,000) to be evidenced 
by the promissory notes of the second party signed by F. Mertens’ 
Sons, payable to the order of and endorsed by F. Mertens, William 
M. Mertens, Henry F. Mertens and John II. Mertens, the notes to 
be as follows: 

One note dated April 1, 1912 for $15,000 payable on or before 
twelve months after date. 

One note dated April 1, 1912 for $15,000 payable on or before 
thirteen months after date. 

One note dated May 1, 1912, for $15,000 payable on or before 
fourteen months after date. 

One note dated May 1, 1912, for $15,000 payable on or before 
fifteen months after date; 

One note dated June 1, 1912, for $15,000 payable on or before 
sixteen months after date; 

One note dated June 1, 1912 for $15,000 payable on or before 
seventeen months after date. 

One note dated July 1, 1912 for $10,000 payable on or before 
eighteen months after date; 

199 All of said notes to bear interest at the rate of six per cent 
per annum, payable quarterly; 

The said loan of $100,000 is to be advanced to the first party by 
the second party as follows: 

$30,000 on April 1, 1912. 



8. E. COTTE ET AL. VS. T. K. SANDS, ETC., ET AL. 


117 


30,000 on May 1, 1912. 

30,000 on June 1, 1912. 

10,000 on July 1, 1912. 

Before any of said advances are made, the first party shall endorse 
and deliver to the second party as collateral security for the pay¬ 
ment of the notes evidencing said loan, (in addition to all other 
security provided for herein) notes of purchasers made to second 
party for the purchase price or balance of the purchase price of 
parcels of the various tracts of land mentioned in this agreement 
as follows: 

Notes of the purchasers aggregating $60,000 as collateral security 
for the payment of the notes of F. Merten s’ Sons, dated April 1, 1912. 

Notes of purchasers aggregating $60,000 as collateral security for 
the payment of the notes of F. Mertens’ Sons, dated May 1. 1912; 

Notes of purchasers aggregating $60,000 as collateral security for 
the payment of the notes of F. Mertens’ Sons, dated June 1, 1912. 

Notes of purchasers aggregating $20,000 as collateral security for 
the payment of the notes of F. Mertens’ Sons, dated July 1, 1912. 

The second party shall receive and collect payments made on ac¬ 
count of notes of purchasers held by the second party as collateral on 
loans, using due diligence and good faith for that purpose, but as¬ 
suming no liability whatsoever otherwise; and for its services in 
making said collections shall receive a fee of one-fourth of one per 
cent of the amount of each note collected by it, as and when collected, 
or may deduct at any time from anv or all sums received in pay¬ 
ment of said notes, such fees as mav have accumulated. 

* i. 

The proceeds of said collateral notes when collected are to be paid 
to F. Mertens’ Sons on the first day of each month hereafter, pro¬ 
vided F. Mertens’ Sons shall deliver to the second party at the same 
time additional notes of purchasers to be held as collateral security 
in lieu of and in at least the amount of the purchaser’s notes 
200 paid. Upon the payment of any of the notes representing the 
loan of $ 100,000 as they severally become due, the first party 
shall have the right to withdraw a proportionate amount of the 
notes of purchasers held by the second party as collateral, as the 
amount of the notes paid bear- to said $ 100,000 loan, the second party 
to have the right to select the notes to be delivered upon said pay¬ 
ment. 

The said second party shall have a lien on all notes of purchasers 
held by it, and the proceeds of such not-s for the payment of the 
notes of the first party, hereinabove specified, aggregating $100,000 
as well as for the payment of any other indebtedness of the first party 
to the second party under this agreement and the agreements of 
\ June 25, 1910, February 9. 1911, April 17, 1911, and if any such 
notes of purchasers shall be in the hands of the second party unpaid 
at the maturity of any notes representing any of the indebtedness of 
the first party to the second party, the second party shall have the 
right to sell or dispose of said notes of purchasers or any of them at 
private or public sale, thirty days after such maturity upon such terms 
| as it may deem best and apply the proceeds to the liquidation of in- 
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debtedness due to it bv the first party; and if any balance of said 
purchasers' notes remains and there is no indebtedness owing from 
the first party to the second party, then the second party shall deliver 
said balance to said first party or assigns upon demand therefor. 

( b ) The various loans made by the second party to the first party 
prior to April 1, 1912. represented by notes of F. Mertens’ Sons ag¬ 
gregating about $208,000, are to bo extended from time to time until 
reduced and paid, all as hereinafter provided: 

The proceeds from the collection of payments received on account 
of monthly installment contracts deposited with the second party 
under the terms of the hereinbefore mentioned contract dated June 
25. 1910, and collected prior to the date of this agreement, shall be 
held not subject to check and be used for the following purposes: 

(1) To pay to said second party any legitimate expense it 

201 may be put to, or any moneys paid out in the matter of this 
agreement, and to pay all fees for collections, and fees or 

allowances for execution of deeds or conveyances and for acceptance 
of contracts of sale (whether current or accumulated), as provided 
for in this agreement. 

(2) To take out of said funds at the rate of $20,000 per month 
(and such lesser amount as may be remaining during the last month) 
and use the same to reduce the aggregate indebtedness of the first 
party for money borrowed previous to the date of this agreement, 
to wit: the sum of about $208,000 until said indebtedness is reduced 
to the net sum of $50,000, provided that the funds on hand shall be 
ample for this purpose, and if said collections made prior to the date 
of this agreement are not sufficient, the amount so needed to com¬ 
plete the reduction of said indebtedness to $50,000, and to pay all 
charges as aforesaid, may de deducted from collections received after 
April 1, 1912, before any payments are made to the first party, out of 
said last mentioned collections as provided in the next paragraph. 

The proceeds from the collection of payments received on or 
after April 1, 1912, on account of monthly installment contracts, 
covered by the hereinbefore mentioned agreement dated June 25, 
1910 shall be paid by the second party to the first party on the first 
day of each month beginning May 1, 1912, after the payment of all 
expenses, fee-, allowances, charges and any moneys paid out, pro¬ 
vided for in this agreement, and upon assignment to and deposit 
with said second party of notes of purchasers aggregating an amount 
equal to said collections, to take the place of said amount collected 
and paid over, to be held as collateral on loans, and the proceeds of 
said last mentioned notes shall be paid to the first party on the 
first day of each month on the same conditions as the proceeds of 
purchasers’ notes deposited as collateral security for the hereinbefore 
mentioned loan of $100,000. 

202 After the reduction of the indebtedness of the first party 
to the second party, contracted prior to the date of this agree¬ 
ment, to $50,000, as hereinbefore provided, such balance of said in¬ 
debtedness of $50,000 shall be renewed at the option of the first party, 
as the several notes representing same become due, until February 1, 
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1914, on which date at least $15,000 shall be paid by second party in 
cash on account of said $50,000 indebtedness and on the first day 
of each month thereafter at least $15,000 shall be so paid on account 
until all the remaining indebtedness shall be paid in full. 

The said second party shall have a lien on all installment con¬ 
tracts and notes of purchasers held by it, and the proceeds of the 
same, under the terms of this agreement, for the payment of the 
various loans by the second party to the first party, prior to the date 
of this agreement, and for any other indebtedness that may be due 
from the first party to the second party, with full power to sell or dis¬ 
pose of said contracts and apply the proceeds to the liquidation of 
any of said indebtedness from the first party to the second party; and 
with full power to apply any funds held as collections on said con¬ 
tracts to any indebtedness of the first party to the second party, that 
shall be unpaid at maturity, and not renewed by the first party 
under its options. 

(c) It is further agreed by and between the parties hereto that the 
second party shall have and hold all the property conveyed to it by 
the first party as security for all loans made, or to be made, by the 
second party to the first party, as provided for in this agreement, 
and any other indebtedness due from the first party to the second 
party, and upon payment of all indebtedness of the first party to the 
second party as provided herein, then the second party shall, upon the 
request of the first party, immediately reconvey to the first party, 
or to such persons or persons as the first party may designate, any 
portion or all of the land which may remain unsold, or not con¬ 
tracted to be sold; but said second party shall not be required 

203 to convey or reconvey the said property to the first party 
or to release its right or title to said property until all said 
loans and any other sum or sums of money that may hereafter be 
loaned to, or may be due from the first party to the second parly, 
for expense in this or prior agreements, or otherwise, together with 
all accumulated interest on said sums, shall have been paid, and 
said second party shall have power to realize on said security upon 
default of said first party by sale of the lands at public or private 
sale in its discretion after thirty days’ notice to the first party; sub¬ 
ject, however, to the duty and obligation of the second party to make, 
in the regular course of business, deeds of conveyance to purchasers 
of lots or parcels of land in the subdivisions of the various tracts of 
property as hereinbefore provided for. 

( d ) It is further agreed by and between the parties hereto that 
the first party shall maintain with the second party, during the en¬ 
tire period that any part of any of the loans above specified are un¬ 
paid, a minimum balance, without interest, of $30,000 over and above 
and independent of any amounts collected or realized from install¬ 
ment contracts or notes of purchasers which may be passed to the 
credit of the first party under the terms of this agreement. 

(e) It is agreed and understood that in case the first party de¬ 
faults in the performance of any of the covenants of the agreement 
or fails to pay the notes representing the indebtedness to the second 
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party as hereinbefore provided, or to pay the interest on said notes 
as it becomes due and payable, or the fees to, or expenses incurred or 
moneys paid out by the first party, the second party shall then have 
the right to declare all of the unpaid notes of the first party im¬ 
mediately due and payable and shall have the right to proceed against 
the said first party for the payment of all of said indebtedness in the 
same manner as though all of the notes had actually matured. 

204 Article III. 

General Provisions. 

(«) It is further agreed that the second party shall not be bound 
by any statements or representations made by any person or persons 
whatever not contained in the circular letters and other literature 
pertaining to said property and duly signed by it—it being distinctly 
understood and agreed that the first party and their employees and 
representatives shall not be deemed in any sense or to any extent the 
agents of the second party, and in order to more effectually protect 
and save harmless the second party against any such statements or 
representations, the second party shall have the right to require the 
purchaser of any of said lots and parcels of land, before the receipt 
from said purchaser or purchasers of any payments on account of 
the said contracts of purchase, or before executing to said purchaser 
or purchasers a deed of conveyance to the property purchased; to 
sign a waiver of any such claims against the second party on account 
of an alleged statement or representations alleged to have been made 
with reference to the property so purchased or contracted to be pur¬ 
chased. 

( b ) In the event that the second party shall be called upon to 
prosecute or defend any suit in equity or action at law, growing out 
of the title to the property herein contracted to be conveyed, or any 
part thereof, or the representations upon which said property was 
sold, or arising in any way out of the business contemplated or 
attempted to be done, or actually done by and under the provisions 
of this agreement, it is agreed that the expenses thereof, including 
such attorneys’ fees as may be reasonable, shall be paid by the first 
party and the party of the first part hereby expressly covevants and 
agrees to protect, indemnify and hold harmless the party of the 
second part from and against any and all suits or claims of any 
character whatsoever, which may be brought against said party of 
the second part arising or growing out of its performance of 

205 the duties and obligations assumed by it under this agree¬ 
ment. And it is further agreed that the expenses and at¬ 
torneys’ fees incident to the preparation of this instrument, ex¬ 
amination and passing upon the title to the property and the certifi¬ 
cate with reference thereto shall be paid and defrayed by the first 
party, it being understood and agreed that the second party shall be 
under no expense whatever growing out of the acceptance of the 
convevance hereinbefore referred to, or the assumption of the duties 
and obligations as trustee hereinbefore detailed and outlined—the 
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limit of the duties and responsibilities of the second party is hereby 
declared to be the use of good faith and the exercise of reasonable 
care and diligence in and about the premises. 

(c) The party of the first part hereby agrees with the second 
party that Frederick Mertens shall be and bv these presents is hereby 
constituted the agent, representative and attorney in fact of the first 
party, to sign the firm name and wherever necessary, the individual 
names of the members of the firm of F. Mertens’ Sons to all contracts, 
obligations and instruments of every kind and character that may 
grow out of the execution and performance of the obligations referred 
to and provided for in this instrument, and also all contracts, 
obligations and legal instruments of every kind and character that 
may grow out of the performance of the business by this contract 
contemplated to be performed, as fully and effectually as if each, 
every and singular of such obligations were signed by all the mem¬ 
bers of the said first party. 

It is understood and agreed that notwithstanding this agreement 
may be in fact executed subsequent to its date, it shall be dated first 
day of April, 1912, and shall be effective as of that date as fully as 
if executed on said date. 

To the performance of this agreement, the parties hereto hereby 
bind themselves, their heirs, executors, administrators, successors in 
office and assigns. 

206 In witness whereof the party of the first has caused this in¬ 
strument to be signed and sealed by each and every individual 
constituting the firm of T. Mertens’ Sons, and the second party has 
caused this instrument to be signed by Eldridge E. Jordan, its 
President, and attested with its corporate seal by James H. Baden, 
its Secretary, this, the day and year first above written. 


(Signed) FREDERICK MERTENS. [seal.] 

(Signed) WILLIAM M. MERTENS. [seal.] 

(Signed) HENRY F. MERTENS. f seal.] 

(Signed) JOHN JI. MERTENS, [seal.] 


Party of the First Part. 

Witness to seal of Frederick Mertens, William M. Mertens, Henry 
F. Mertens, John H. Mertens: 

(Signed) EDWARD SCHILLING, [seal.] 

UNITED STATES TRUST COMPANY, 
(Sgd.) By ELDRIDGE E. JORDAN, 

President. Party of the Second Part. 

J. H. B. 

.Attest * 

(Signed) J. H. BADEN, Secy, [seal.] 

Copy of original. Continental Trust Company, Washington, D. C. 
C. W. Warden, V. P. 29th January, 1917.” 
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207 Witness produced letter dated December 13, 1913, from the 
Mertens to the Continental Trust Company, and identifying 

it, the letter was offered in evidence, and is in the following words 
and figures: 

“December Thirteenth, 1913. 

“Hon. Nathan B. Scott, 

President The Continental Trust Company, 

Washington, D. C. 

“My Dear Mr. Scott: 

“In reference to the Trusteeship of the Green Ridge Valley 
orchards. In order to arrange a transfer of this matter to your Com¬ 
pany it would require the following arrangement: 

“A discount line with F. Mertens’ Sons of $247,000.00 including 
the line of discount you have now, the balance of line would liquidate 
the line with the present Trustee, and there would be carried against 
this with you a balance in cash of $40,000.00 not subject to check ; 
there would be transferred from tlie present Trustee $400,000.00 in 
bills receivable and contracts. 

“These notes have been in course of collection for more than two 
years and their record shows a default in payment of less than one 
per cent (1%) ; they represent purchasers who have paid in a very 
large percentage of their purchase price, and now having paid in 
so much money could not afford to discontinue even if there were a 
possibility of such a situation. These notes have all been reported 
upon by either Dun or Bradstreet Agency and have also been sub¬ 
ject to our own private investigation, and were only accepted after 
a satisfactory report, hence their prompt payment when they 
mature. 

“There will be a payment of $5,000.00 per month on the 
liquidation of the loan. 

“The collections amount to about $12,000.00 per month from the 
collateral, and anv money used hv us from these collections above the 
Five Thousand Dollars we will replace with an equivalent in col¬ 
lateral notes of like amount. 

“There is about three million dollars vet to be collected on the pur¬ 
chasers’ notes. The Trustee commission on this is one per cent 
(1%). The contract of which you have a copy provides other 
profits as well in addition. 

“We are retiring our liability under arrangements pre- 

208 viouslv made from collections on our bills receivable at a 
rate above Three Hundred Thousand Dollars each year. 

Some of these will be paid in full in about one year and, if it is de¬ 
sired. we eould then increase the monthly retirement of your loans. 

“The present Trustee has always stated that this was the best and 
most profitable business on their books. 

“As far as the security of the situation is concerned this transaction 
would carry with it not only the collateral but all of the worth of 
ourselves individually as well as a firm. 

“With best personal regards, I am, 

Yours very truly.” -. 
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209 Witness was the operating Vice President and Cashier of 
the Continental Trust Company at the time the letter of De¬ 
cember 13, 1913, from the Mertens to the Continental Trust Com¬ 
pany was received; that between December 13, 1913, and the time 
the trusteeship was taken over in June of the following year, neither 
the witness nor any of the officers of the Continental Trust Company 
acquainted themselves with the relations between the U. S. Trust 
Company and the Mertens’ enterprise. Witness was then handed 
the contract between Mertens and the U. S. Trust Company, dated 
April 1, 1912*, and executed September 7, 1912, certified by him on 
January 29, 1917, as a copy of the existing original contract, and 
stated that he evidently certified the copy, but did not know at whose 
request, perhaps in some proceedings in Baltimore; he had no idea 
that he had ever so certified the contract, and had no recollection of 
having read it, Mr. Baden having brought it to him, and it being 
necessary for him to execute many papers that he did not necessarily 
read when they were attested by someone in charge of their prepara¬ 
tion. Letter from U. S. Trust Company, addressed, “To Whom It 
May Concern,” referred to in the Bill of Complaint, and prayed to 
be taken a part thereof, marked “Plaintiffs’ exhibit D,” witness-iden¬ 
tified as a letter written by him when President of the U. S. Trust 
Company, in June or July, 1910. The letter was then offered in evi¬ 
dence, and is in the following words and figures: 

210 (Copy.) 

United States Trust Company, 

Washington, D. C. 


To whom it may concern: 


Messrs. F. Mertens’ Sons, of Cumberland, Maryland, have trans¬ 
ferred to this Company, as Trustee, with general warranty of title, 
their Green Ridge Valley property comprising between tlmteen and 
fourteen thousand acres of land in Allegany County, Maryland, lying 
contiguous to the Baltimore and Ohio and Western Maryland Rail¬ 
roads, also the Chesapeake and Ohio Canal. 

It is proposed by Messrs. Mertens, who are men of high financial 
standing, to convert most of this acreage into a modern commercial 
apple orchard, and dispose of same to individual purchasers in tracts 
of convenient size, and to such purchasers, this Trust Company will 
execute deeds upon payment of purchase price. 

Before accepting above Trusteeship, which was designed to safe¬ 
guard purchasers and for convenience in handling, we caused an 
examination of the land to be made by a most successful apple grower 
of long experience, and we believe that the character of soil, eleva¬ 
tion, and climatic conditions, all contribute to the making of an 
ideal location for raising high grade apples. 

Respectfully, 


C. W. WARDEN, 


President . 
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211 The U. S. Trust Company made a loan of $50,000.00 to the 
Mertens at the time the latter commenced operations in the 

apple orchard project, and thereafter from time to time the loans 
were increased. 

These loans were secured by the lands in-so-much as they had not 
been conveyed to tract purchasers or were held for the tract pur¬ 
chasers by the Trust Company; that is to say, the unsold portions of 
the acreage. The Trust Company, for its own debts—Neither Trust 
Company at any time held any lien against any part of the land 
that was sold or contracted to be sold to a tract purchaser. In addi¬ 
tion to that, from time to time they deposited customers’ notes, tract 
purchasers’ notes with the United States Trust Company. Witness 
testified, that at the time the U. S. Trust Company entered into the 
contract of June 25th, 1910, with the Mertens, he had been on the 
property and looked it over once in the early days of June 1910, to 
see if it would secure a loan of $50,000.00, and to see in a general 
way if it were feasible as an apple proposition, to see if the land was 
adapted to an apple proposition, and if it was generally sound; that 
while the Trust Company was not responsible for the apple proposi¬ 
tion, it was the custom of the trust company always to see if a propo¬ 
sition of that kind was generally sound, for which the trust com¬ 
pany was to serve as trustee; that the trust company believed that 
the proposition was sound. 

“My understanding was that the property would be conveyed to 
us free of all encumbrances, and we would hold it inviolate, under 
our agreement with the Mertens, to see to the payment of the taxes. 
We would see that all moneys paid by the purchasers were properly 
and duly credited by the Mertens on the purchase price of the sev¬ 
eral tracts; that we held them harmless from judgments against any 
of the said Mertens’ Brothers, or all of them, harmless against judg¬ 
ments against the firm of F. Mertens’ Sons, bond issues, bankruptcies, 
receiverships—all of which happened, and against all of which we 
held them harmless.” 

212 The Witness knew that the Mertens contemplated that the 
tracts of land at Green Ridge would be divided up into small 

tracts, sold as orchard tracts to persons who might contract for their 
purchase; that the enterprise contemplated that a subdivision or map 
would be made, showing the individual tracts which were to be sold; 
that the general plan, as it was to be worked out, contemplated the 
building of roads, which would make the orchard tracts accessible 
to purchasers; 

“Q. How far from any railroad were the tracts which were furthest 
away from the then railroad terminus? A. I would say a dozen or 
fifteen miles, and there were tracts and many of them, contiguous 
to the railroads or very nearly so.” That the land was rolling, hilly, 
some gullies, and some could be considered mountain, although not 
very high mountains; that it was a part of the plan that the per¬ 
sons who bought the tracts were to give small cash payments and the 
balance of the agreed price in series of promissory notes. The wit¬ 
ness knew, that the promissory notes were to be made payable to the 
United States Trust Company, and that in each and every case, so 
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far as the witness’ knowledge extends, certainly to the Continental 
Trust Company, the purchases were made directly from the Mertens, 
and usually on the land itself, the purchasers going to look at it. 
The purchasers made the contract with Mertens, delivered it to Mer¬ 
tens, made the cash payment to Mertens, delivered it to Mertens, and 
delivered all the notes simultaneously to the Mertens; the notes de- 
livered to the Mertens were payable to the order of the United States 
Trust Company, or the Continental Trust Company, as the case may 
he; they were turned over to the Trust Company by the Mertens or 
by the salesmen. The Trust Company would get them to make a 
record of the sale and of the notes, and if the notes, sale and con¬ 
tract agreed the Trust Company would put an identification stamp 
on the notes and return the notes and cash to Mertens to whom they 
belonged; that the only record kept of the tract purchasers’ notes 
was the record on the contracts of purchase, which referred to the 
notes the original contract of purchase being retained by the Trust 
Company and executed duplicates thereof being sent to the 

213 tract purchasers; that the notes were endorsed by the trust 
company with a rubber stamp. Witness was shown by the 

Mertens one or two of the apple prospectuses sometime after they 
had been printed; that he gave the Mertens the letter of the U. S. 
Trust Company, written in June or July, 1910; that the trust Com¬ 
pany knew, as a part of the general scheme, that there would be 
deeded to tract purchasers in addition to the orchard property, villa 
sites; that when visiting the property, in a general way he was shown 
where the villa sites would be, at which time the second growth 
timber had been pretty well removed, and it laid out in strips; that 
witness’ last trip to the orchard properties before 1916 was at the end 
of the growing season of 1915, at which time he was shown in a gen¬ 
eral way where the town site was, and he thinks it was overlooking 
the Potomac River; that the town sites were designated on the original 
map, but being about 10,000 square feet each, the scale naturally 
made them small, later the Continental Trust Company had had 
prepared in a most careful manner by the County Surveyor of Al¬ 
legany County, in conjunction with Mr. Rapponier, the Engineer, a 
perfect map of the town sites on a much larger and satisfatcory scale, 
which map was ordered by the Continental Trust Company in 1918, 
completed and recorded in the early part of 1919; that he had never 
seen any maps or plats of town sites prior to July, 1914; that 2,100 
to 2,300 orchard tracts were sold during the period covered by the 
Trusteeship of the U. S. Trust Company and the Continental Trust 
Company; about 48 deeds for orchard tracts were executed by the 
U. S. Trust Company. The original copy of agreement of June 27, 
1914, between Mertens and the Continental Trust Company was then 
offered in evidence, and is in the following words and figures: 

214 “This agreement, made this 27th day of June, 1914, by and 
between F. Mertens, William M. Mertens, Henry F. Mertens 

and John H. Mertens, trading under the firm name of F. Mertens’ 
Sons, of Cumberland, Maryland, hereinafter called the parties of the 
first part, and the Continental Trust Company of the District of 


126 S. E. COTTE ET At. VS. T. K. SANDS, ETC., ET At. 

Columbia, a corporation duly incorporated, hereinafter called the 
party of the second part, witnesseth: 

Whereas the parties of the first part by deeds in trust conveyed to 
the United States Trust Company of the District of Columbia, a 
corporation duly organized, the lands in said deeds described, one of 
which is recorded in Liber 106, folio 307 of the Land Records of 
Allegany County, State of Maryland, said deed bearing date of Jan¬ 
uary 23rd, 1910, the second of which said deeds being recorded in 
Liber 107, folio 402 of said Land Records of said Allegany County, 
dated February 10th, 1911, and the third of which said deeds being 
recorded in Liber 111, folio 683 of the Land Records of said county, 
bearing date of February 20th, 1912, which said lands under agree¬ 
ment between said parties of the first part and said United States 
Trust Company have been divided into smaller tracts and said smaller 
tracts have been sold from time to time to purchasers who are paying 
for the same or who have agreed to pay for the same in installments, 
and 

Whereas said United States Trust Company has loaned to said 
parties of the first part various sums of money of which a balance of 
$83,043.00 and the interest thereon remains unpaid, and 

Whereas said parties of the first part and said United States Trust 
Company, by agreement dated April 1, 1912, provided the terms 
upon which land should be held by said LTnited States Trust Com¬ 
pany as trustee and by paragraph “G” of Article 1, of said last 
named contract the parties thereto agreed that said contract might 
be terminated by either of them upon a ninety days notice in writing 
of either of the parties to the other, and in the event of the termi¬ 
nation of said agreement said United States Trust Company 
21o should reconvey to the parties of the first part by a quit claim 
deed all of the said tracts pf land conveyed by the parties of 
the first part to said L T nited States Trust Company and not conveyed 
or sold or contracted to be sold to purchasers prior to said notice, and 

Whereas by paragraph “C” of Article 2 of said last named agree¬ 
ment it was provided that said United States Trust Company should 
have title to all the property conveyed to it by the parties of the first 
part and upon payment of all indebtedness of said parties of the first 
part to said United States Trust Company, then said United States 
Trust Company should, upon the request of the parties of the first 
part, immediately re-convey to the said parties of the first part, or to 
such person or persons as the parties of the first part may designate, 
any portion or all of the land remaining unsold or not contracted to 
be sold, and 

Whereas said parties of the first part are desirous of substituting 
the Continental Trust Company as trustee for its said properties 
hereinbefore described and for their other properties hereinafter de¬ 
scribed in lieu and stead of said United States Trust Company and 
with that end in view are about to pay said United States Trust Com¬ 
pany the aforesaid total balance due said United States Trust Com¬ 
pany and will thereupon be entitled to a conveyance from said United 
States Trust Company to themselves or to such person or persons as 
said parties of the first part may designate of any portion of said 
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lands then remaining unsold or not contracted to be sold, which 
said conveyance said United States Trust Company is ready to make, 
and 

Whereas all of said deeds to said United States Trust Company are 
absolute on their face, but said lands thereby conveyed have been 
held by said United States Trust Company as trustee, subject to the 
terms and conditions hereinabove set out, and certain other terms 
and conditions, and 

Whereas said parties of the first part have already secured from 
the party of the second part loans and advances to the amount 

216 of $80,500.00 and are now desirous of securing from the party 
of the second part a further sum of $166,500.00 with which 

to pay off the indebtedness to said United States Trust Company 
and are further desirous of giving security to said party of the second 
part for the loans already made by it to said parties of the first part, 
as well as for the loan now to be made, and with that end in view 
purpose to convey to said party of the second part by deeds absolute 
on their face certain of the other lands owned by said parties of the 
first part in said Allegany County, Maryland, together with all the 
lands heretofore conveyed by the parties of the first part to said 
United States Trust Company, not heretofore sold or contracted to be 
sold by said United States Trust Company, and, 

Whereas the parties hereto desire to fix the terms and conditions 
upon which all of said property shall be held by said party of the 
second part and to fix and determine the security for the various 
loans heretofore made to the parties of the first part by the party of 
the second part, and now to be made by the party of the second part 
to the parties of the first part. 

Now, therefore, in consideration of the premises and the sum of 
One Dollar ($1) paid bv each party to the other, and in considera¬ 
tion of the mutual promises in this agreement contained, it is hereby 
agreed by and between the parties hereto as follows: 

Article I. 

(Trusteeship.) 

All the property which it is purposed by the parties of the first 
part to convey to the party of the second part, schedule of which is 
hereto attached, shall be held by the party of the second part in and 
upon the following uses and trusts, that is to say: 

a. That during the life of this agreement all taxes and legal 
assessments of every kind and character shall be promptly paid by 
the parties of the first part against said property, whether sold or 
contracted to be sold, or the equitable title to which is to 

217 belong to said parties of the first part, so that all of said prop¬ 
erty shall at all times be free from the lien or claim against 

it of taxes and assessments, and if for any reason the parties of the 
first part shall fail or refuse to pay such taxes or assessments, the 
party of the second part shall have the right to pay the same and 
charge them against the parties of the first part as an indebtedness 
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due by said parties of the first part to the party of the second part, 
and said payments so made by said party of the second part shall be 
a lien of said party of the second part against the said property and 
against any funds held by the party of the second part hereunder. 

b. That the party of the second part will take over all tracts sold 
or contracted to be sold by said parties of the first part, the title to 
which remains in said parties of the first part or the said United 
States Trust Company, subject to the completion of the payments 
therefor by the purchasers thereof, whether said contracts of purchase 
and payments of deferred purchase money and the notes of purchas¬ 
ers for deferred or unpaid portions of purchase price, shall be payable 
to the order of the parties of the first part or to the order of the 
United States Trust Company, which said notes shall be endorsed 
“without recourse” by said United States Trust Company and which 
said contracts shall be assigned by said United States Trust Com¬ 
pany so as to divest it of any title thereto or interest therein; and 
when so taken by the party of the second part, said notes and said 
contracts shall he held by said party of the second part as trustee for 
the parties of the first part (except as hereinafter provided), subject 
to the order or demand of said parties of the first part, and the party 
of the second part shall not be responsible for the payment of the 
same except to use reasonable diligence in the collection of same, and 
the parties of the first part hereby guarantee to protect the party of 
the second part against any loss, damage, expense or liability for or 
on account of any or all such contracts or notes. 

c. That upon the purchaser or purchasers paying the full purchase 
price for any lot or parcel of land so agreed to be purchased by him 
or them, the party of the second part shall execute and deliver to 
said purchaser or purchasers a deed of conveyance to said party, 
with special warranty, free from all incumbrances by, through or 
under it; and the party of the second part further agrees that it will, 
upon the joint request in writing of the parties of the first part and 

of the purchaser or purchasers make a deed to the parcel or 
218 parcels so purchased upon the execution and delivery by said 

purchaser or purchasers of a note or notes for the deferred or 
unpaid portions of the purchase money, payable to the order of the 
party of the second part at such times and upon such terms as may 
be provided in the contract of sale, and further upon the execution 
and delivery of a mortgage upon said parcel or parcels of land to 
secure said purchase money note or notes, the mortgage so to be taken 
to be made to the party of the second part or such trustee as the party 
of the second part may designate, with the usual covenants and con¬ 
ditions contained in the mortgage, or deed of trust, in use in Alleganv 
County, Maryland, the cost of recording such mortgage or deed of 
trust to be paid by the purchaser or purchasers (but as between the 
parties hereto to be paid by the parties of the first part). As to 
contracts of sale on which purchasers do not give notes, which have 
heretofore been executed and are to be deposited with the party of 
the second party by either the parties of the first part or said United 
States Trust Company, the party of the second part shall, during the 
time that this agreement is in effect, receive and collect payments 
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made on account thereof as provided in said contracts of sale, using 
due diligence and good faith for that purpose, but assuming no 
liability whatsoever otherwise, and for its services in making such 
collections shall receive a fee of one per cent of the amount collected 
by it on each contract as and when collected, or may deduct at any 
time from any or all sums received as payments on such contracts 
such fees as may have accumulated and upon the execution of any 
deeds to purchasers of said contracts the party of the second part 
shall be paid a further sum of $1.00 as and when each of said deeds 
is executed or if not so paid the accumulated fees may be deducted 
from any moneys received by said party of the second part on ac¬ 
count of any contract of purchase, and all moneys so received by 
said party of the second part shall be subject to a deduction 

219 for the expenses incurred and any moneys paid out hereunder 
by said party of the second part and for liens given to said 

party of the second part by this agreement, it being understood and 
agreed that the party of the second part shall be at no expense what¬ 
ever in performing the obligations and duties under this agreement 
except the maintenance of its own clerical force. After the deduc¬ 
tion herein provided for, the party of the second part shall hold 
and make such disposition of the moneys received and collections 
of installments made on contracts as is hereinafter set forth and 
upon payment in full by each purchaser said party of the second part 
shall execute and deliver deeds to said purchasers as aforesaid. 

d. That this trust shall terminate at the end of forty-two (42) 
months from the date hereof and in the event that either of the 
parties to this agreement shall so elect this contract shall be ter¬ 
minated forthwith by the parties hereto, and in the event of the 
termination of this trust the party of the second part shall reconvey 
to the parties of the first part by quit claim deed all of the said tracts 
of land which are to be conveyed by the parties of the first part as 
hereinafter provided, except such as by the terms of this contract 
the party of the second part shall have deeded to purchasers prior 
to the termination hereof, subject however to the prior right of said 
party of the second part to demand and receive full settlement of the 
unpaid indebtedness of the parties of the first part to the party of 
the second part as contracted under this agreement, together with a 
commission of one per cent upon all unpaid notes or uncompleted 
contracts of sale of said parties of the first part. 

Article II. 

(Loans.) 

o. Said party of the second part agrees to lend to the parties of the 
first part, upon a deposit with it of notes or contracts now held by 
the United States Trust Company to the amount of not less than 
$400,000.00, the sum of $247,000.00, which shall be evidenced by 
the 6 promissory notes of the parties of the first part, each 

220 for the sum of $5,000.00, payable respectively 1, 2, 3, 4, 5 & 
6 months after date, and, as well, the note of said parties of 

9—4052a 
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the first part for $217,000.00, payable 6 months after date, with the 
proceeds of which said notes the parties of the first part shall, first, 
liquidate and pay in full the said sum of $80,500.00 now due said 
party of the second part by said parties of the first part, less the 
amount of the discount paid by the parties of the first part to the 
party of the second part for said amount of $80,500.00 now due it, 
from the date of said new notes to the maturity of said obligations 
for said $80,500.00, second, from said proceeds the parties of the first 
part shall pay to the party of the second part a discount at the rate 
of 6 per cent per annum on each of said notes, and, third, said 
parties of the first part shall, during the continuance of this agree¬ 
ment, leave with the party of the second part the non-interest bear¬ 
ing certificate issued bv said party of the second part to said parties 
of the first part for the sum of $40,000.00 and upon the expiration 
of said period of 6 months the obligation by said parties of the first 
part shall be renewed by notes providing for payment to the party 
of the second part of the indebtedness of the parties of the first part 
of a minimum amount of $5,000.00 per month for a period of fi 
months, and a note for the balance over and above said monthly 
payments, upon the conditions herein set forth of a discount of said 
notes at a rate of 6 per cent per annum and the retention by the party 
of the second part of said non-interest bearing certificate aforesaid 
and thereafter the balance due by said parties of the first part shall 
be renewed subject to said conditions of notes running from 1 to 6 
months each for a minimum sum of $5,000.00 and 1 note covering 
1 he balance until all obligations due said party of the second party 
by said parties of the first part shall have been paid in full. 

The party of the second part shall receive and collect payments 
made on account of notes of purchasers held by it as well as said 
installment contracts of sale held by it as collateral for said loan, 
using due diligence and good faith for that purpose but as- 
221 suming no liability whatsoever otherwise, and for its services 
in making such collections shall receive a fee of one per cent 
of the amount of each note or installment contract collected, or may 
deduct at any time from any or all sums received in payment of said 
notes or contracts such fees as may have accumulated. The collec¬ 
tions made by said party of the second part on account of contracts 
of sale or of said notes deposited with it as collateral, after deducting 
therefrom the sum of $5,000.00 per month, as above provided, and 
said fees, are to be paid to F. Mertens’ Sons on the first day of each 
month hereafter, provided F. Mertens’ Sons shall deliver to the 
party of the second part at the same time additional notes of pur¬ 
chasers or installment contracts of sale to be held as collateral security 
in lieu of and to the amount of the collections paid over to said F. 
Mertens’ Sons by the party of the second part, and upon the curtail 
of $30,000.00 every 6 months of said obligation of $247,000.00 as 
aforesaid, the parties of the first part shall have the right to withdraw 
from the collateral held by said party of the second part unpaid con¬ 
tracts of sale or notes to the amount of $48,000.00 every 6 months, 
and the party of the second part shall have the right to select the 
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notes or contracts to be delivered upon said payments and the party 
of the second part shall have a lien upon all notes and contracts of 
sale or purchasers held by it and the proceeds of said notes and con¬ 
tracts of sale, for the payment of the notes of the parties of the first 
part as well as for the payment of any other indebtedness of the 
parties of the first part under this agreement, and any such notes of 
purchasers or contracts of sale remaining in the hands of the party 
of the second part unpaid upon the maturity of the obligation of 
indebtedness of the parties of the first part to the party of the second 
part, shall be delivered to the parties of the first part by the party 
of the second part, and if for any reason said parties of the first part 
fail to carry out the terms of their contract to pay their indebtedness 
to said party of the second part, it shall have the right to sell said 
notes so held by it, said contracts of sale and said real estate, 

222 first paying itself all balances due it and accounting to the 
parties or the first part or their assigns for the remainder in 

its hands, provided that before delivering said contracts of sale 
or notes to the parties of the first part, all fees due and expenses in¬ 
curred by the party of the second part may be deducted by it. 

Upon the payment in full of all obligations due by the parties of 
the first part to the party of the second part, the party of the second 
part shall, upon the request of the parties of the first part, reconvey 
to the parties of the first part or to such person or persons as they 
may designate, any portion or all of the land which shall have been 
conveyed to the party of the second part, except such as under the 
terms hereof said party of the second part shall have deeded to pur¬ 
chasers, but said party of the second part shall not be required to 
convey said property to the parties of the first part or to release its 
right or title thereto until the full amount of said loan and entire 
sum that may be due to the party of the second part by the parties 
of the first part for its expenses incurred under the terms of this 
agreement or otherwise, together with all interest that may have 
accumulated thereon and all commissions due said party of the sec¬ 
ond part shall have been paid, and said party of the second part 
shall have power to realize upon said security, upon default of said 
parties of the first part in the payment of any of its obligations, by 
the sale of said lands, so conveyed to said party of the second part, 
at public or private sale in its discretion, after thirty days’ notice tu 
the parties of the first part, provided, however, that it shall at all 
times during the continuance of this agreement be the duty and 
obligation of the party of the second part to make deeds of convey¬ 
ance to purchasers of lands or parcels of land in the subdivisions in 
the various properties, upon the payment therefor in full by said 
purchasers. 

It is further understood and agreed that if said parties of the first 
part default in the performance of any of the covenants of this agree¬ 
ment or fail to pay the note or notes representing their indebtedness 
to the party of the second part as hereinbefore provided, or 

223 the fees or commissions or expenses incurred or money paid 
out by said party of the second part, the party of the second 
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part shall then have the right to declare said note due and payable 
forthwith and shall have the further light to proceed against the 
said parties of the first part for the payment of all of said indebted- 
ness. 

It is further agreed subject to all the aforesaid conditions that 
there shall be paid to the said Continental Trust Company a commis¬ 
sion of one percent to be credited semi-annually upon all sums paid 
to the parties of the first part on account of the notes and contracts of 
purchasers from them to the amount of now about $2,000,000.00, 
as provided in the proposal of F. Mertens’ Sons asking for this loan, 
dated December 13th, 1913. And it is further agreed that said 
parties of the first part shall furnish the party of the second part an 
itemized statement of said outstanding notes and contracts other than 
said notes and contracts for $400,000.00 delivered to said Trust 
Company as collateral for said loans and shall also furnish itemized 
statements of payments on account thereof as made, in order that 
said party of the second part may be enabled to collect its said com¬ 
mission as in this paragraph provided. And it is further agreed 
that upon the termination of this contract, at any time as herein 
provided, said parties of the first part will thereafter continue to pay 
said commission of one percent upon said notes and contracts as 
payments are made thereon. 

Article III. 

(General Provisions.) 

a. It is further agreed that the party of the second part shall not 
be bound by any statements or representations made by any person 
or persons whatever not contained in the circular letters and other 
literature pertaining to said property and duly signed by it, it being 
distinctly understood and agreed that the parties of the first part and 
their employees and representatives shall not he deemed in any sense 
or to any extent the agents of the party of the second part, and in 
order to more effectually protect and save harmless the party of the 

second part against any such statements or representations, 
224 the party of the second part shall have the right to require 
the purchaser of any of said lots and parcels of land, before 
the receipt from said purchaser or purchasers of any payments on 
account of the said contracts of purchase, or before executing to said 
purchaser or purchasers a deed of conveyance to the property pur¬ 
chased ; to sign a waiver of any such claims against the party of the 
second part on account of an alleged statement or representations 
alleged to have been made with reference to the propertv so pur¬ 
chased or contracted to be purchased. And said party of the second 
part shall not be responsible for the care or cultivation of any of said 
orchards planted or to be planted by the parties of the first part, and 
shall have the right in making any deeds to purchasers so to exempt 
itself from liability for care and cultivation for orchards so deeded. 

b. In the event that the party of the second part shall be called 
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upon to prosecute or defend any suit in equity or action at law, grow¬ 
ing out of the title to the property herein contracted to be conveyed, 
or any part thereof, or the representations upon which said property 
was sold, or arising in any way out of the business contemplated or 
attempted to be done, or actually done by and under the provisions of 
this agreement, it is agreed that the expenses thereof, including such 
attorneys’ fees as may be reasonable, shall be paid by the parties of 
the first part and the parties of the first part hereby expressly cove¬ 
nant and agree to protect, indemnify and hold harmless the party of 
the second part from and against any and all suits or claims of any 
character whatsoever, which may be brought against said party of 
the second part arising or growing out of its performance of the 
duties and obligations assumed by it under this agreement. And 
it is further agreed that the expenses and attorneys’ fees incident to 
the preparation of this instrument, examination and passing upon 
the title to the property and the certificate with reference thereto shall 
be paid and defrayed by the parties of the first part, it being under¬ 
stood and agreed that the party of the second part shall be under no 
expense whatever growing out of the acceptance of the con- 
225 veyance hereinbefore referred to, or the assumption of the 
duties and obligations as trustee hereinbefore detailed and 
outlined; the limit of the duties and responsibilities of the party of 
the second part is hereby declared to be the use of good faith and 
the exercise of reasonable care and diligence in and about the 
premises. 

c. The parties of the first part hereby agree with the party of the 
second part that Frederick Mertens shall be, and by these presents 
is. hereby constituted the agent, representative and attorney in fact 
of the parties of the first part, to sign the firm name and wherever 
necessary, the individual names of the members of the firm of F. 
Mertens’ Sons to all contracts, obligations and instruments of every 
kind and character that may grow out of the execution and perform¬ 
ance of the obligations referred to and provided for in this instru¬ 
ment, and also all contracts, obligations and legal instruments of 
every kind and character that may grow out of the performance of 
the business by this contract contemplated to be performed, as fully 
and effectually as if each, every and singular of such obligations 
were signed by all the parties of the first part. 

To the performance of this agreement, the parties hereto hereby 
bind themselves, their heirs, executors, administrators successors in 
office and assigns. 

In witness whereof all the parties of the first part have signed and 
sealed this instrument, each individual constituting the firm of F. 
Mertens’ Sons having attached hereto his signature and seal, and 
the Continental Trust Company, Trustee, to show its assent hereto 
and its acceptance hereof has caused its name to be hereunto affixed 
by its Vice-President, C. W. Warden, and has caused its corporate 
seal to be hereunto affixed and attested by its Secretary, Frank S. 
Bright, all done as of June 27th, 1914. 
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Witness to the seal of Frederick Mertens, William M. Mertens, 
Henry F. Mertens, John H. Mertens. 

' FREDERICK MERTENS, [seal.] 

WILLIAM M. MERTENS, [seal.] 
HENRY F. MERTENS, [seal.] 

JOHN H. MERTENS, [seal.] 

Parties of the First Part. 

CONTINENTAL TRUST COMPANY, 

By C. W. WARDEN, 

Vice-President, Party of the Second Part. 

Attest: 

FRANK S. BRIGHT, 

Secretary. 

226 Whereas Carrie S. Mertens, wife of Frederick Mertens has 
refused to join in the deed to said Continental Trust Company: 

It is therefore agreed by and between the parties hereto that said 
party of the second part shall not be required to make any deed to any 
purchaser of any land as provided by the foregoing contract in which 
joinder of said Carrie S. Mertens is necessary to make title good, 
until she has joined in the deed to the Continental Trust Company 
releasing her dower. 

It is further agreed that in all other respects the foregoing con¬ 
tract shall remain as above written and be carried out in all details 
by both parties and upon conveyance to said Continental Trust Com¬ 
pany of her said dower right by said Carrie S. Mertens this adden¬ 
dum shall become void and of no effect. 

In witness whereof the parties hereto have this second day of July 
executed this addendum to said contract as said contract itself is 
executed. 

F. MERTENS. [seal.] 

WILLIAM M. MERTENS. [seal.] 
HENRY F. MERTENS. [seal.] 

JOHN H. MERTENS. [seal.] 

Witness: 

D. L. SLOAN. 

Copy of original. Continental Trust Company, Washington, D. 
C. C. W. Warden, V. P. 29th January, 1917.” 

227 That tract purchasers’ notes, given to the Continental Trust 
Company after the latter became trustee, were endorsed with 

a rubber stamp, “without recourse;” that after July 1914, when the 
orchard tracts were sold, the purchasers’ notes were invariably first 
delivered to Mertens by the purchaser with his contract ; then Mer¬ 
tens brought them to us to be noted, recorded and identified by the 
endorsement stamp which has just been described and returned by 
the Trust Company to Mertens, and in no oa*e were these notes ever 
retained by the Trust Company as collateral, but were first delivered 
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by the purchaser to Mertens, at which time the original executed 
contracts of purchase were also turned over to the Trust Company, 
and duplicates thereof executed by the Trust Company, the originals 
retained by the Trust Company and the executed duplicate copies 
returned; and that promissory notes of tract purchasers from time 
to time would be turned over to the Trust Company by the Mertens 
as collateral, generally in round amounts of $10,000.00 to $20,- 
000.00, but that no separate list was kept by the Trust Company 
of the notes so received; that the promissorv notes were not listed 
on the books of the Trust Company, but noted that they corresponded 
with the purchasers’ contracts; that the Trust Company had the 
signatures of the makers of the notes, the dates, the amounts, and 
maturities, as set forth in the contracts of purchase; that to identify 
the notes for any purpose, it would be done by referring to the con¬ 
tract of purchase of the maker of the note to see if that note was the 
note described in the contract; that this was the course of dealing, 
but witness did not personally handle it. as it was handled bv the 
Trust Department; that neither the U. S. Trust Company nor the 
Continental Trust Company had all of the notes that had been given 
as collateral security by tract purchasers; that when the Continental 
Trust Company took possession of the-e notes and the trusteeship, 
tho notes that the Mertens had previously taken over from tract pur¬ 
chasers were in the hands of numerous banks throughout the 
country—New York, Buffalo. Pittsburgh and other places—and 
neither those notes nor their proceeds, or anv of them came 
228 into the hands of the Continental Trust Company. The 
Continental Trust Comnanv only received the notes held as 
collateral by the United States Trust Company, which witness would 
say was a very much smaller amount than the $400,000, mentioned 
in letter of Mertens written in December, 1912, and there never was 
an amount even approximating that amount given us as collateral; 
that Mertens had to borrow money to carry on the “tremendous 
operations” in a half dozen or dozen different banks, and it took an 
immense amount of money, and they needed these notes arising from 
these sale contracts that came to the Trust Company, and the Trust 
Company stamped with its endorsing stamp, and would immediately, 
as they understood it, negotiate with anyone of a half dozen or more 
banks to raise money to carry on these operations; that when wit¬ 
ness was on the orchard tracts he saw as many as 125 or 130 mules 
and horses, numerous hands—as many as 1,500—preparing the 
land, planting trees, cultivating, and doing everything of the kind, 
and that Mertens in a general' way would sometimes sav to the Con¬ 
tinental Trust Company: “I am needing the money for payroll at 
such and such a time,” and the aggregate of his expenditures on the 
place were enormous; that witness had reason to believe from docu¬ 
mentary evidence that something like $350,000.00 was expended in 
these apple operations, in amount greater than was ever paid by 
tract purchasers; that witness did not see the proceeds of loans from 
tract purchasers’ notes; obtained bv Mertens from banks, pass to the 
credit of Mertens; that he did not actually see these funds go into 
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the work and into the operations, but after expending over three 
millions of dollars on the property, as the witness believed had been 
done, the Mertens had no other means in the world of financing the 
operations, other than from the proceeds of the notes that had been 
negotiated with other banks. The U. S. Trust Company 
229 made Mertens an initial loan of $50,000.00 on the faith and 
credit of the four Mertens Brothers, without any collateral. 
The Continental Trust Company made loans of about $80,000.00 be¬ 
tween about 1912 and 1914 to the Mertens, secured only by the en¬ 
dorsement of the four Mertens brothers; that the loan of about 
$80,000.00 made by the Continental Trust Company to the Mertens 
between 1912 and 1914, so far as the witness recalls, was loaned 
for the specific purpose of improving the orchard properties; that 
the Mertens could do what they pleased with this money, but 
the Continental Trust Company believed that it was for the acquisi¬ 
tion of certain lands that had been bought; that neither the U. S. 
Trust Company nor the Continental Trust Company had any 
occasion to request from the Mertens a financial statement; that 
several of the financial statements of the Mertens were in the credit 
files of the trust company. Witness knew that the orchard enter¬ 
prise was not the only enterprise in which the Mertens were engaged; 
he knew of the Steamboat Enterprise, the White Cross Milk Enter¬ 
prise, the Georges Creek Coal Company Enterprise, the Morris Iron 
Works Enterprise; he had heard in a general way of the Chinese 
American Steamship & Navigation Company, or the Oriental Naviga¬ 
tion Company; had’ heard something of the French Government 
Horse Deal. He did not think any of them were very much of a suc¬ 
cess, other than the Steamboat Enterprise; they were not clients of 
the Continental Trust Company ; they kept no account there, but 
the Mertens were clients of the Continental Trust Company; that 
the notes held by other banks were collected by the banks holding 
them, through their usual channels. The Trust Company had no 
part in the collection of these notes; they did not physically hold 
them and hence had nothing to do with the collection. A printed 
notice of the maturity of notes was handed to witness who testified 
that he had no recollection of knowledge of the Continental Trust 
Company authorizing the printing or use of the notes by Mertens’ 
Sons; that he thought it was a notice sent out by the Continental 
Trust Company, and that he also thought some of them were sent out 
by the Mertens; that some of them came back to the Continental 
Trust Company; that he could not recall whether any objection was 
interposed or not by the trust company to the sending out of these 
notices. The printed notice w r as then offered in evidence, and is in 
the following words and figures: 
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230 “F. Mertens’ Sons, 

Cumberland, Md. 
Collection Department. 
Continental Trust Co., 
Washington, D. C., 
Trustee. 


(Green Ridge Valley Property.) 


, 


% 




f 


Your note for $—, payable to trustee, is due-,-, and 

payable at-. 

(You will probably receive the customary notice from the local 
bank which is the correspondent of our bank that it has received 
your above note for collection.) 

The note will be presented at your bank for payment. 

Kindly give instructions to have same honored upon presentation 
at your bank.” 

Witness has no recollection of whether requests from tract 
231 purchasers for extensions of notes were received. The Con¬ 
tinental Trust Company tiled in its vault the 2.000 and odd 
purchasers’ contracts that were taken over from the U. S. Trust Com¬ 
pany, and these contracts were carefully arranged alphabetically; 
that letters received from people were filed with these contracts; that 
if the Continental Trust Company own the paper (i. e. tract pur¬ 
chasers’ notes), the correspondence received would be placed in the 
files of the Continental Trust Company, and if the Mertens own the 
paper (i. e. tract purchasers’ notes), “the chances are” the cor¬ 
respondence would be sent to the Mertens; that none of the contracts 
between the U. S. Trust Company and the Mertens, and the contracts 
between the Continental Trust Company and the Mertens, of which 
he has any knowledge, were recorded; that the contract of June 27th, 
1914, between the Mertens and the Continental Trust Company, was 
upon one occasion shown to Albert Bettinger of Cincinnati, who 
called at the Trust Company; that this contract was open to every 
person interested in the orchard tracts, either directly or indirectly; 
that a “good many” would come and ask to see the nature of this 
contract, particularly as to whether they would get good titles to the 
property, and they would be assured by the Continental Trust Com¬ 
pany that they would get good titles; that he does not recall the 
names of any who called at the Trust Company, other than Mr. 
Bettinger; that the Continental Trust Company and none of its 
officers ever communicated directly or indirectly to any of the tract 
purchasers that the contract of June 27th, 1914 was in existence; that 
the Continental Trust Company did not write to any of the tract 
purchasers of the contract of June 27th, 1914; that the tract pur¬ 
chasers saw from the first paragraph of the letter of the Continental 
Trust Company of July 20th, 1914 that the property had been 
deeded to the Continental Trust Company as Trustee, and that they 
could have seen the trust agreement if they wished to; 
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“By the Court: 

Q. The question is—to go back of that. You say in answer to a 
previous question of Mr. Carusi that the attention of prospective or 
existing lot purchasers was called to that contract which you had 
with Mertens, because in your letter you say, We have taken over 
this trusteeship. Now, did you in any other way, ever call to the 
attention of the purchasers the fact that this contract existed? 

232 A. We did not.” 

That the tract purchasers’ notes were endorsed with the rubber 
stamp for the purpose of making them negotiable, and for the pur¬ 
pose of indemnifying them so that should a dispute arise between 
the Mertens and any of the tract purchasers, it would enable the 
Continental Trust Company to determine whether the tract pur¬ 
chaser should have his deed, and whether his contention was right 
or whether Mertens was right; that when a purchaser paid the full 
purchase price of the contract, Mertens would tell the Continental 
Trust Company that this purchaser had settled up and to make him 
a deed direct; that the deed would be executed and delivered to the 
purchaser; that the deeds were prepared by the Legal Department of 
the Mertens and the description of the property conveyed, i. e., metes 
and bounds, also the lot and section number were put in by the 
Engineering Department; that the Continental Trust Company 
would take and verify the lot and section number with the original 
contract on file, and then refer to the map, and when the deed was 
delivered would mark a “D” on the particular lot; that the map re¬ 
ferred to was the official map delivered to the Continental Trust Com¬ 
pany by the U. S. Trust Company when the Trusteeship was taken 
over in July, 1914; that this map is in exactly the same condition 
as when it was received by the Continental Trust Company, except 
it is a good deal the worse for wear, with the exception of the “D’s” 
put on the various lots when the tracts were conveyed by the Con¬ 
tinental Trust Company, and when the Continental Trust Company 
made the Bond Issue with the Green Ridge Orchard Company, 500 
of the lots were marked, as the witness recollects it, “B. I.” to in¬ 
dicate they were under the Bond Issue. Other than that it is the 
same map that the Continental Trust Company took over without 
any changes; that the handwriting on this map “F. Mertens Sons. 
By F. Mertens, March 24, 1916” is the w r riting of Fred Mertens, 
and was put on the map on about this date of the bond issue; that the 
occasion of putting that date on the map was to have Fred Mertens 
verify the map which the Continental Trust Company had taken 
over from the former Trustee; that he recalls no other maps, 

233 except the maps of the villa sites and town lots which are on 
a larger scale than shown on this map; that the maps of the 

villa sites were prepared after the trusteeship had been taken over 
by the Continental Trust Company; that the Bond Issue of the Green 
Judge Orchards Company had to do with some of the lands which 
were held under the trust agreement between the Continental Trust 
Companv and the Mertens, which were owned bv the Mertens and 
not sold to tract purchasers; that it was part of the tract of land to 
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which the Continental Trust Company held title for the Mertens; 
that the land was deeded to the Continental Trust Comapny by the 
United States Trust Company and by the Mertens; that the Con¬ 
tinental Trust Company believed the titles to be perfectly good; the 
lands were described by metes and bounds. When we executed a 
deed that deed was prepared in the legal and engineering department 
of the Mertens, the legal department by Mr. Sloane, a lawyer of the 
highest reputation, and the engineering work by Mr. Rappanauer, 
and always described it by metes and bounds, so that there was, in 
reality, no necessity for a map, although we had a map, and in 
each and every case the numbers in the purchasers’ contracts cor¬ 
responded to those on the map; that we received immediately upon our 
taking the map from the United States Trust Company, and we be¬ 
lieved Mr. Sloane to be perfectly honest in the preparation of the 
deed; we believed Mr. Rappanauer to be an able, honest engineer and 
surveyor. The Mertens had a reputation of financial strength and 
integrity for fifty years, and fifty years or more of honesty, and we 
were perfectly honest in the delivery of the deed with all of those 
precautions having been taken. We believed that the purchaser 
got a title to, and a perfectly good title to, exactly what he bought. 
We never heard a word about any shifting of lots until it was urged 
at the bankruptcy proceedings in Baltimore; that there were 

234 no metes and bounds description in any of the contracts of 
purchase; that the Continental Trust Company made no sur¬ 
vey of the property or any re-survev to verify the survey that had 
previously been made by the engineering department of the Mertens; 
that no re-survey or re-platting of the property was made by the 
Continental Trust Company; that the Continental Trust Company 
knew the land was there, that the acreage was there, that it had been 
paid out, surveyed and laid off into tracts by what the Trust Com¬ 
pany believed to be competent and honest surveyors and engineers; 
that during the time the witness was with the U. S. Trust Company, 
that Company had had no re-survey of the property made; that the 
engineering work was actively in progress and the U. S. Trust Com¬ 
pany was pressing it to complete the map, but that this had not been 
done up to the time the witness, Mr. Bates Warren, Mr. Charles A. 
Douglas and Mr. Frank S. Bright left the U. S. Trust Company in 
December, 1911; that the apple orchard enterprise started in June, 
1910; and that the map was recorded in April, 1917; that from the 
time the Continental Trust Company took over the map in July, 

1914, no one, except the Trust Department, had access to it. 

235 The witness was then handed the map and his attention was 
called to breaks in the continuity of the numbers appearing 

thereon, and reading from section E of the fourth part of the map, 
identified the numbers of tracts thereon as follows : 

“34, 27, 35, 26, 88, 85, 84, 109, 107, 106, 105, 104, 103.” 

From another section on the map the witness identified tract num¬ 
bers as follows: 


“21, 43, 126, 125, 124, 114, 53, 52, 118.” 
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The witness’s attention was then called to a section at random on 
the map where there were “B. I.” lots, and identified tract numbers as 
follows: 

“132, 131, 130, 129, 128, 127, 126, 125, 124, 123, 166, 165, 171, 
163, 162, 161, 160, 167, 222.” 

Again the witness identified and read tract numbers from the map 
as follows: 

“283, 284, 285, 287, 289, 290, 291.” 

That the lots last read were “B. I.” lots; that the break in the con¬ 
tinuity of the orchard tracts on the map were first called to the at¬ 
tention of the witness at the bankruptcy proceedings of the Mertens 
in Baltimore in January, 1917; that he knew in a general way how 
the Trust Department of the Continental Trust Company was 
handled, and that the comparison of the deeds with the maps was 
done in the Trust Department under the supervision of Mr. Bright, 
the Trust Officer ; that Mr. Bright, or some of his assistants, did this 
work, and after the deeds were completed, they were generally signed 
by the witness; that by completion of the deeds, he meant after they 
were compared, initialed and checked up in every way, they would 
be signed by him; that Mr. Bright, Mr. Earnsliaw and Mr. Samuel 
J. Prescott were the officers and directors referred to in the last para¬ 
graph of the letter of the Continental Trust Company of July 20th, 
1914, to tract purchasers, as being the officers and directors therein 
referred to, the last paragraph reading as follows: 

236 “We have known F. Mertens’ Sons as very high responsible 
business men, and have been acquainted with the Green 
Ridge Valley Orchards from their inception in the spring and sum¬ 
mer of 1910, and from a number of inspections made at various times 
by several of our officers and directors, we believe that the property 
and its growing apple trees are having judicious and intelligent care 
along modern horticultural lines.” 

That he did not at that time go to examine the property; that Mr. 
Bright was not an orchard expert and only understood it in a general 
way; that Mr. Earnshaw was a farmer and a business man, and a 
very high grade business man, and so was Mr. Prescott ; and that 
these three men had a very keen intelligence as to whether it was 
generally feasible for the Continental Trust Company to take over 
the Trusteeship, and also whether it would be safe security as a loan 
proposition; that the Board of Directors of the Continental Trust 
Company were perfectly willing to accept the judgment of Messrs. 
Earnshaw, Prescott and Bright as to the progress of the orchards; 
that the Continental Trust Company wrote to the tract purchasers the 
letter of July 20th, 1914, that the tracts were having judicious and 
intelligent care along modern horticultural lines as a “message to 
those people” in announcing that the Continental Trust Company 
was the Trustee for the Mertens in holding the lands, and would make 
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their deeds as the U. S. Trust Company would have done “and just 
to send them a little message of information”; that the witness pre¬ 
pared the letter of July 20th, 1914, in the office of the Trust Com¬ 
pany, and gave a copy of it to the Mertens for the purpose of sending 
it out to the existing tract purchasers, who had not gotten deeds; 
that Mr. Woods went up in 1910 to make an inspection, Mr. Bright 
went up in 1914, and a year later the witness went up; that the wit¬ 
ness never spent over a day there; that neither Mr. Prescott, nor Mr. 
Earnshaw were officers of the Continental Trust Company, but both 
were directors and members of the Finance Committee; that the 500 
tracts in the Bond Issue were selected by the Mertens; that the 
“B. I.’s” were put on by someone in the Trust Department of the 
Continental Trust Company; that it was not the business of the Con¬ 
tinental Trust Company to see to the cultivation or the care of 

237 the orchard tracts; that as a matter of fact he knew vast 
amounts of money, more than three million dollars, were 

spent on the property in expenses and salaries; that no written state¬ 
ments were ever called for by the Continental Trust Company from 
the Mertens, and that none were ever given to the Continental Trust 
Company by the Mertens; that while it was not the business of the 
Continental Trust Company to see to the application of the funds of 
tract purchasers, as a matter of fact the Trust Company knew from 
sources other than written statements of Mertens and it saw very 
large operations on the property, as much as a thousand to fifteen 
hundred hands, 125 or 130 horses and mules, a large amount of 
equipment, hundreds of thousands of apple trees bought and planted, 
and in a general way it seemed to be well cared for; that at the close 
of the growing season of 1915 it showed a good appearance. The 
deeds from the Mertens to the U. 8. Trust Company, while the wit¬ 
ness was an officer of the Trust Company, were made absolutely on 
their face, without any mention of Trustee, because it was more of 
a loan proposition at first than otherwise; that, however, concur¬ 
rently with the deed was a contract by the U. S. Trust Company in 
which it agreed to release its lien against tracts sold or contracted to 
be sold, and that they would be deeded to the purchaser; that the 
deed was recorded, but the agreement was not recorded, as “no one 
saw any necessity for recording it”; that in the contract of June 27th, 
1914, between the Mertens and the Continental Trust Company, the 
balance due the U. S. Trust Company of $83,000.00, as therein 
stated, was in error, as it was really $147,000.00; that in taking over 
the trusteeship and getting a release from the U. S. Trust Company 
of the collateral, the Continental Trust Company advanced the 
Mertens $147,000.00, the full amount then due to the U. S. Trust 
Company by the Mertens; that the statement of the account of the 
Mertens’ Sons with the Continental Trust Company shows that on 
July 15, 1914, the Mertens had a credit of $247,000.00 and were 
charged on the 16th of July, 1914, with $85,097.00 and $7,035.00 
and $40,000.00 and $80,500.00, leaving then a balance at the close 
of business on the 16th of July, 1914, of $37,781.56. Witness 

238 produced copy of the minutes of the Executive Committee of 
the Continental Trust Company, dated December 12, 1913, 
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which on being identified by the witness were offered in evidence, the 
minutes being in words and figures as follows: 

“Upon motion of Mr. Bates Warren, and after full discussion, it 
was resolved that the proposal made by F. Mertens’ Sons for the 
granting of a loan, as requested in their letter submitted (this is the 
letter of December 13th, 1913, heretofore set out in full at page —) 
and for the taking over of the Trusteeship of the Mertens’ property, 
be passed, provided that the transfer can be made in such way as to 
secure the Trust Company from liability with the guarantee that it 
shall in no way be liable for cultivation, planting, or care of the 
orchards/’ 

“Upon demand for aye and no vote, Messrs. Scott, Warden, Warren, 
Earnshaw, Trimble and G. T. Scott voted ave. Mr. Prescott declined 
to vote, because not sufficiently advised”; that on August 30th, 1012, 
$10,000.00 was loaned by the Continental Trust Company to the 
Mertens; on September i0, 1912, $49,000.00 was loaned, making 
a total credit of $59,000.00; that at the time the Trusteeship was 
taken over in July, 1914, the witness had numerous occasions to con¬ 
sult with the Mertens. 

Cross-examination. 

By Mr. Douglas: 

The witness wrote the letter of the Continental Trust Company 
of July 20th, 1914, addressed to tract purchasers, but did not submit 
it to the Board, either before or after sending it; that the Board knew 
nothing about it; that the Western Reserve Tract Purchasers Asso¬ 
ciation, to which the Paddock report, dated July 8th, 1915, is ad¬ 
dressed, is an association of tract purchasers of the orchard property 
residing in and around Cleveland, Ohio; that in November, 1911, Mr. 
Jordan acquired the controlling interest in the U. S. Trust Com¬ 
pany, and at that time Mr. Douglas, Mr. Warren, Mr. Bright and 
others were officers or directors, and that they at the request of Mr. 
Jordan who was in entire charge, “stepped out” on December 9th, 
1911, and from that time ceased to have any connection whatever 
with the U. S. Trust Company; we then formed the Continental 
Trust Company and became very active competitors and had nothing 
to do with its affairs. The Continental Trust Company was organized 
in January, 1912. The active operations of the Mertens under 
239 the agreements with the U. S. Trust Company did not com¬ 
mence until about the first of 1911; so that the U. S. Trust 
Company, under the administration of the witness, operated for prac¬ 
tically a year or little less under the agreement wdth the Mertens; 
that the letter of the U. S. Trust Company of June or July, 1910, to 
tract purchasers was turned over to the Mertens to be used in con¬ 
nection with the sale of orchards at that time; that as far as the wit¬ 
ness knows this letter was then generally and universally used as a 
declaration on the part of the Trust Company of its Trusteeship; 
that this letter the witness learned afterwards was printed in quite a 
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large edition for the benefit of the salesmen; that the U. S. Trust 
Company had no interest directly or indirectly in the orchard lands, 
or the results of the operations, activities or explorations of the lands, 
beyond its commissions and $1.00 per deed; that none of the profits 
were asked for nor promised and the Trust Company got none; that 
the witness had in mind in using the expressions in the letter: 

“Before accepting such Trusteeship, which was designed to safe¬ 
guard purchasers and for convenience in handling/’ 

that the Trust Company would safeguard the purchasers by taking 
care of the taxes, holding them harmless from a judgment against 
any one or all of the four Mortens brothers against bankruptcies, 
against receivership, or against any encumbrance of the property 
whatsoever during the five years like bond issues or any other con¬ 
tingency of that kind that would arise that would affect the title to 
the property; the convenience in handling meant that had it not 
been for that Trusteeship the purchasers when they paid their pur¬ 
chase price would have had to search the title of each of the four 
Mertens Brothers, their wives, their executors, or assigns; that it 
would be handled from one place, the Trust Company. In speak¬ 
ing about the necessity of the Mertens using this money and not hav¬ 
ing sufficient money without it, the witness meant that for actual 
ready resources to take care of their heavy payroll requirements and 
commissary requirements, and requirements for the purchase of trees, 
and vast numbers of mules and horses, they needed a great deal of 
ready money, and while they had very large holdings of valuable 
unencumbered real estate, perhaps resources including real estate 
amounting in excess of a million dollars, they needed actual and 
ready payroll money for the requirements just mentioned; hence the 
negotiation of these notes with all the numerous banks. The wit¬ 
ness for many years had been interested in apple growing and has 
two modern modest apple orchards, in which he takes great 

240 interest and great pleasure in noticing the young apple trees, 
their growth and their culture; that he has made some study 

of it, and has had practical experience as an owner of apple orchards 
for years; that the use of tract purchasers’ notes as collateral has 
nothing to do with the Trusteeship—they were separate and 

241 distinct transactions—the Continental Trust Company loaned 
money to the Mertens collateraled by the notes, as the Bank of 

North America of Philadelphia or anyone of a dozen large banks did, 
relations of the Continental Trust Company to the Mertens in that 
regard being identical with all other leading banks; that the Con¬ 
tinental Trust Company taking the Trusteeship and loaning the 
money the two transactions were separate and distinct; that the Loan 
Department in lending the money to Mertens acted in the same gen¬ 
eral way that other banks did, or that the Continental Trust Company 
would have done without the trusteeship; that the Mertens would 
send to the Continental Trust Company tract purchasers’ contracts, 
sometimes one, sometimes two or sometimes three with a letter of 
transmittal, describing the sale, the name and address of the pur- 
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chaser in the letter and the list of the notes, their date, their ma¬ 
turity, the tract number and section number, they would come along 
with the original contract, the letter usually being in duplicate. The 
Trust Department would first get the notes and the contract with the 
letter, they would then verify with the contract to see that it cor¬ 
responded in every way, the tract numbers and the general descrip¬ 
tion. When that was done it was entered on the card system; that 
when all of this seemed to be in order, the endorsement stamp, the 
identification stamp, without recourse to the Trust Company, would 
be put on the back of the notes, making them payable to F. Mertens’ 
Sons, and then delivered them to Mertens; witness then produced 
two or three letters of the character used by the Mertens in transmit¬ 
ting the notes and contracts to the Trust Company. Witness ex¬ 
amined letter dated June 30, 1915 from Mertens to the Continental 
Trust Company, enclosing contract of Orville W. Woodruff, and 
identified initials “A. B.” at the bottom in the left hand corner, these 
initials standing for Alice Barber, the clerk in the Trust Company 
who handled it. Another letter, dated March 3, 1915, on letter¬ 
head of F. Mertens’ Sons, enclosing notes and contract of J. H. Chap¬ 
pell, is shown witness as a sample of the letters with a notation “re¬ 
ceived 3 March 1914, Continental Trust Company, “M. E. B.,” the 
initials standing for Mabel Barber, a girl in the Trust Company; 
that “1914” should have been “1915.” Another letter dated March 
17, 1915, is handed to the witness, which purports to contain 

242 contract and notes of William B. Bamberger, with notation 
“received 17 March 1915” with Mable E. Barber’s initials. 

Another letter dated April 26th is shown witness, enclosing contract 
of Helen Harold, marked “0. K. A. B.,” meaning Alice Barber. 
These letters were offered and received in evidence. 

243 The Continental Trust Company kept the letters of which 
the ones offered in evidence are types, and carefully filed 

them away with the contracts; that the card index was always 
kept; that the tract purchasers’ notes, as heretofore described, were 
returned to the Mertens without any reference whatever to the Mer¬ 
tens’ indebtedness to the Trust Company and tract purchasers’ notes 
held by the Trust Company as collateral. Witness knew personally 
that the firm of Mertens was using tract purchasers’ notes in various 
banks in the east for the purpose of borrowing money; that the cash 
paid and the notes given the Trust Company was recognized as the 
property of Mertens and not the property of the Trust Company ; 
that the notices previously shown witness headed “F. Mertens’ 
Sons” at the top, and then “Collection Department,” and then “U. 
S. Trust Company” or “Continental Trust Company, Trustee,” about 
some of which witness heretofore testified, he thought were sent out 
by the Continental Trust Company, after looking the matter up, 
witness desires to correct this testimony in that particular; wit¬ 
ness has found that the form notice sent out bv the Continental 
_ — <- 

Trust Company is as follows: 
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“No. —. 

Continental Trust Company, 

Washington, D. C 

Please take notice that a payment of $60.00 on your contract cover¬ 
ing the purchase of property from F. Mertens’ Sons in Green Ridge 
Valley in Cumberland, Maryland, to this Company, as Trustee, 
will be due—. Kindly remit this amount so that it will reach us be- 

t/ 

fore that date. 

Yours truly, 

CONTINENTAL TRUST COMPANY. 
This notice should be returned with vour remittance.” 

That this notice was only sent out to tract purchasers whose notes 
were held by the Continental Trust Company as collateral; that no 
notices in any form were sent out, except to those whose notes were 
held as collateral security for loans to Mertens; that the Continen- 
tal Trust Company had no knowledge as to what banks held tract 
purchasers’ notes, and were not concerned in them; they were their 
own collectors; two forms of the notice on the printed form were 
then offered in evidence in words and figures as follows: 

244 “No — 

Continental Trust Company, 

Washington, D. C. 

Mr. Dennis Crowlev, Jr., 

P. 0. Box 328, 

Charleston, W. Va.: 

Please take notice that a payment of $— on your contract cov¬ 
ering purchase of property from F. Mertens’ Sons, in Green Ridge 
Valley, near Cumberland, Maryland, for which this company is 
Trustee, will be due March 17th, 1915. 

Kindly remit this amount, so that it will reach us by above date. 
Yours very truly, 

CONTINENTAL TRUST COMPANY. 
This notice should be returned with your remittance.” 

The amount of notes received by the Continental Trust Company 
from the U. S. Trust Company at the time of taking over the trus¬ 
teeship was $196,239.00; that the note the Continental Trust Com¬ 
pany took from the Mertens of $274,000.00, or whatever the exact 
amount was, was collaterally secured in part by the tract nurchasers’ 
notes taken from the U. S. Trust Company, also additional tract 
purchasers’ notes received from Mertens. The witness’s recollection 
is that the Continental Trust Company took a discounted form of note 
10—4052a 
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and held the tract purchasers’ note- under the collateral trust contract. 
As to this he may be mistaken, however; a number of notes 
were taken from the Mertens on the regular collateral form; when 
a note would appear to be sold under the arrangement with the 
Mertens, other notes regarded as better would bo substituted and the 
first notes would be returned to the Mertens; witness during the pe¬ 
riod of a year or more he was with the U. S. Trust Company never 
at anytime stated to any tract purchaser or to anybody that the 
Trust Company was to guarantee, or to underwrite, or to stand be¬ 
hind the performance of the contract by the Mertens; that during 
that period of time no one ever made the slightest suggestion or 
hint that the trusteeship went beyond what was stated in the 

245 circular letter of 1910 of the U. S. Trust Company; that be¬ 
yond the five or six letters, or whatever is the exact number 

referred to in the answer, witness never received or knew of either 
trust company’s receiving from the two thousand and odd tract 
purchasers, any letters claiming that the Continental Trust Com¬ 
pany or the U. S. Trust Company had any obligation to see that 
the money paid hv the tract purchasers was put into the cultivation, 
of these lands; that the files of the Continental Trust Company 
show no correspondence of any kind had with Miss Ready; that he 
never heard of Miss Ready’s having made any claim that she thought 
the trust company was standing back of the whole proposition. 

246 Redirect examination. 

By Mr. Carusi: 

That in addition to the $196,000.00 of tract purchasers’ notes, the 
Continental Trust Company took over from the U. S. Trust Com- 
panv as collateral, other notes from the Mertens; that in February, 
1915, the Continental Trust Company had tract purchasers’ notes 
amounting to $302,232.00; that when the trusteeship was taken over 
about $343,000.00 of notes, including the $196,000.00 from the U. 

8. Trust Company, and the additional amount given by the Mer¬ 
tens, were received; that the card indexes kept by the Trust Depart¬ 
ment showed the date of the sale, the names of the purchasers, the 
lot number, the block number, the section number, and perhaps a 
little other memorandum; that the card indexes did not show, as 
far as the witness knows, whether tract purchasers’ notes were held by 
the Continental Trust Company, as the card index had no relevancy 
to our collateral, that, other than the existing loan to the Mertens 
in June or July, 1914, the matter of loans was pretty fullv set forth 
in the contract of June 27, 1914, between the Mertens and the Con¬ 
tinental Trust Company; that the contract of June 27, 1914, did 
not embrace the entire transactions with the Mertens, with respect to 
loans, the deed of property to tract purchasers’ tracts, and tract 
purchasers’ notes as collateral: that subsequently to that, the Con¬ 
tinental Trust Company made small loans to Mertens. and the . 
Loan Department of the Continental Trust Company had nothing 
to do with the Trust Department;—one was separate and independ¬ 
ent of the other; the witness was the Cashier of the Loan Depart- 
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ment, in a sense, or the head of it, and Mr. Bright was the Trust 
Officer in the Trust Department. In 1899 and 1900 witness set 
out an apple orchard of a thousand trees; and he has also been in¬ 
terested, with two partners, since 1902, in about 11,000 or 12,000 
trees, which some years have been very profitable, and other years 
otherwise. Witness has no recollection of any commercial fertilizer 
having been put on the orchards. 

247 Whereupon the plaintiffs, to further maintain the issues 
on their part joined, called as a witness Frank S. Bright, 

who testified in substance as follows: 

Witness was Trust Officers of the Continental Trust Company 
from February 1, 1912, to October 1, 1917, continuously; that the 
orchard notes and deeds in the Mertens* apple orchard trusteeship 
came through his department; that Miss Winfrey had chief charge 
of the indexes or files; witness did not even know how they were kept, 
as he had nothing whatever to do with the actual handling of the 
notes; that he thinks he never saw one of the files; that he did not 
even know whether there were any files; that he did not know 
whether there were any card indexes, it not being his business to 
handle them; that he was not the Resident Trust Officer of the Con¬ 
tinental Trust Company; that he went to the trust company when 
he was asked to go, and had his office entirely apart from the 
trust company; that the Trust Department was under him, but the 
money details were handled by the subordinates of the trust com¬ 
pany; that Miss Winfrey was Resident Trust Officer; witness made 
one visit to the orchard property, his recollection being that he made 
a verbal report of this visit to the Board of Directors of the trust 
company; witness remembers having testified in Baltimore that he 
simply looked over the property and 

“I would not have known anything about it. My report would 
not have been of any value.” 

Cross-examination. 

By Mr. Douglas: 

Witness was also the Secretary of the trust company and went 
to the meetings; that he was in the trust company on an average of 
once a day; that he drew the contract between the Continental 
Trust Company and the Mertens, also the declaration of trust pa¬ 
pers; that he did not look after the Clerical Department, 

248 but looked after the important things; that he looked after 
the transfer of the papers from the U. S. Trust Company to 

the Continental Trust Company; that the map shown to the wit¬ 
ness was among the papers turned over bv the U. S. Trust Com¬ 
pany to the Continental Trust Company, this being the map offered in 
evidence; witness thinks he can safely say this map remained in the 
Continental Trust Company from 1914 until the present time; that 
the map was always kept in the vault, except when it was in use by 
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the employees of the company. Witness examined the orchard 
property to see whether the Continental Trust Company would 
want to take over such an enterprise; also the loan. Witness re¬ 
ported to the trust company his opinion before cither the hi" loan 
or the trusteeship was accepted. Witness was driven over the prop¬ 
erty in an automobile, going over substantially all of the prop¬ 
erty, i. e., he remembers going “from one state line to the other 
state line.” 


Redirect examination: 

Witness’ real purpose in examining the property was to see 

whether it was securitv for the loan. 

*/ 


Whereupon the plaintiffs, to further maintain the issues on iheir 
part joined, called as a witness Arthur J. Grymes, who testified 
in substance as follows: 


That he is a plaintiff in this suit, resides at East Orange, New 
Jersey, and is engaged in the business of marine repair work: that 
he purchased five orchard tracts in the Green Ridge apple orchard 
project, the first four having been purchased on August T2, 
219 1912, and the fifth one on May 14, 1912, deeds for which he 

has received, four of which deeds are dated October 25, 1916, 
and one of which is dated June 26, 1916. 

The five contracts and five deeds above mentioned were offered 
and received in evidence. 

The said contracts are all printed form contracts, and differ from 
each other only in their dates, number of lot and section men¬ 
tioned, the signature and address of the purchaser, and the name of 
the subscribing witnesses. 

The following contract is set out as identical except in the respects 
indicated with the other four contracts. 

The said deeds are all printed form deeds, in which the Conti¬ 
nental Trust Company appears a* grantor and Arthur J. Grymes 
as grantee. The deeds differs from each other onlv in their dates 

»> i 

and the description of the property conveyed. 

The following deed is set out as identical except in the respect 
indicated with the other four deeds. 
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Original. 


Contract. 


F. Mertens’ Sons, 

Cumberland, Md. 

Gentlemen : 


Mav 14, 1912. 


I hereby agree to purchase, and do purchase, subject to your accept¬ 
ance, certain property in Allegany County, Maryland, hereinafter 
more fully described, namely: 



S. E. COTTE ET AL. VS. T. K. SANDS, ETC., ET AL. 149 

In the locality designated as Green Ridge Valley, (which embraces 
Green Ridge, Town Hill, Green Ridge Valley, White Sulphur Basin, 
etc.) the following property: 

1. Five Acres of land already planted, or to be planted by you 
during the planting season of 1912-13 Comprising a five acre com¬ 
mercial apple orchard, planted fifty trees to the acre, which you are 
to take care of and cultivate for me for a period of five years from 
this date, without additional cost. 

You are to deliver to me at the expiration of five years a five acre 
commercial apple orchard, each acre thereof containing not less than 
fifty trees. Anv and all profit made in the meantime from the pro¬ 
duction of apples in this orchard is to paid over to me as the same 
is realized. 

I reserve the privilege of relieving you at any time of the care and 
management of the orchard, upon payment in full of purchase price. 

2. Five Acres of unplanted land adjoining the aforementioned 
five acre commercial apple orchard. 

The foregoing property embracing both the planted and unplanted 
tracts, designated on plat as Orchard No. 771 Section F. 

In the townsite, subject to the townsite restrictions, the following 
property. 

3. One residence lot. in size 5.000 square feet. Designated on 
plat as Lot No. 19, Block No. 59 Section No. 2. 

For value received, and in consideration of your promise and 
agreement to have transferred and conveyed unto me, by Warranty 
Deed, all of the foregoing described property, such title to be con- 
veved to me upon full payment of the purchase price herein agreed, 
I hereby promise and agree to pay to the order of the Trustee, namely, 
the United States Trust Comnanv, of Washington, D. C., as full pur¬ 
chase price, the sum of $1,750.00. 

Herewith I hand von the first pavment of One Hundred & Fifty 
Dollars, payable to the United States Trust Company, of Washing¬ 
ton, D. C.. and the balance of the purchase price, namelv, Sixteen 
Hundred Dollars, I promise and agree to pav to the United States 
Trust Companv, of Washington, D. C., and T herewith give my series 
of notes for the said balance, payable to the United States Trust 
Company, of Washington, D. C. 

Tt is hereby agreed that should default be made in the payment 
of any of the said no'tes for the period of sixty days after the same 
shall fall due all previous payments made shall be forfeited to you; 
and thereupon at your sole option this contract shall be void, and all 
of my right, title and interest in and to all the property herein 
agreed to be purchased by me shall terminate. 

It is further hereby agreed and understood, that the parties hereto 
shall not he bound by any statements, agreements or renre- 
251 sentations not herein contained, and no representative of F. 

Mertens’ Sons, or of the United States Trust Company, is 
authorized to change or alter any of the terms of this agreement. 




150 


S. E. COTTE ET AL. VS. T. K. SANDS, ETC., ET AL. 


Furthermore, I have no written or verbal understanding of any 
sort that conflicts in any way with this agreement. 

(Signed) A. J. GRYMES, 

Address: 139 Park St., East Orange, N. J. 

Witness: 

J. H. HEVENOR. 

Accepted : 

F. MERTENS’ SONS, 

By F. MERTENS’ SONS, 

Cumberland, Md., Aug. 20, 1912. 

Accepted: 

UNITED STATES TRUST CO., 

By ELDRIDGE R. JORDAN, 

Washington, D. C., Aug. 24, 1912. 

All checks and notes to be made payable to the United States Trust 
Company, Washington, D. C. 


252 Deed. 

This deed made this 26th day of June, 1916, by and between the 
Continental Trust Company, of the District of Columbia, a corpora¬ 
tion organized and operating under the Code of Law for the District 
of Columbia, party of the first part, and Arthur J. Grymes of the 
City of New York, State of New York, party of the second part. 

Witnesseth: That for and in consideration of the sum of Ten 
Dollars current money and other good and valuable considerations, 
to it in hand paid, the receipt whereof is hereby acknowledged, and 
at the request in writing of F. Mertens’ Sons, said party of the first 
part does hereby grant and convey unto said party of the second 
part, his heirs and assigns, in fee simple, all that certain property 
in Allegany County, State of Maryland, more particularly described 
as follows, to-wit: 

All that tract of land* containing ten (10) acres, situate in what is 
known as Green Ridge Valley and designated on the plat thereof as 
Orchard Tract number Seven Hundred and Seventy-one (771) of 
Section F and described as follows: 

Beginning at the end of two thousand six hundred and ten (2,610) 
feet on a line drawn North 26 degrees 58 minutes East from the 
end of the thirty-second line of McLaughlin’s part of “cow path,” 
thence North 15 degrees 32 minutes West 441.53 feet; North 13 de¬ 
grees 35 minutes west 151.31 feet; North 25 degrees 06 minutes West 
883.35 feet; south 63 degrees 02 minutes East 948.70 feet; south 5 
degrees 42 minutes West 725.51 feet; North 63 degrees 02 minutes 
West 512.87 feet to the beginning, being part of a tract of land called 
“Anthracite Range.” 

Also all that parcel of land containing five thousand (5,000) 
square feet, situate in what is known as the Residential Section of 
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Green Ridge, and designated on the plat thereof as Lot Number 
Nineteen (19) of Block Fifty-nine (59) of Section Two (2) and 
described as follows: 

Beginning at the end of five hundred and twenty-five (525) feet 
on a line drawn North 85 degrees East from the end of the sixtieth 
line of “Canal and Railroad,” (F. Yearley to F. Mertens), thence 
South 57 degrees 30 minutes East 100.00 feet; North 40 degrees 31 
minutes East 50.49 feet; north 57 degrees 30 minutes West 100.00 
feet; South' 40 degrees 31 minutes West 50.49 feet to the beginning, 
being part of “Canal and Railroad.” 

All of the above described property is conveyed subject to the fol¬ 
lowing conditions, exceptions and restrictions: 

The party of the second part, his heirs and assigns, shall not erect 
on the said Lot in the Residential Section any store, saloon or busi¬ 
ness building, or allow any mercantile business of any kind to be 
conducted on said Lot and the failure on the part of the party of the 
second part, his heirs and assigns, to keep and perform this covenant 
and condition shall work a forfeiture of the said Lot to the said party 
of the first part. 

The party of the second part, his heirs and assigns shall not sell 
or expose for sale on any of the above described property any spiritu¬ 
ous or fermented liquors or lager beer, nor shall he, his heirs and 
assigns, permit the same to be done, and if the said party of the 
second part, his heirs and assigns, shall sell or expose for sale, on 
any of the aforegoing property any spirituous or fermented liquors 
or lager beer, or permit the same to be done by anyone else, that 
then the whole of the lots or parcels of land upon which such, 
spirituous or fermented liquors, or lager beer, is sold or exposed for 
sale, shall immediately be and become forfeited to the said party of 
the first part, which shall have the immediate right to enter and re¬ 
possess itself of the' said property. 

253 To have and to hold said tracts, pieces and parcels of ground 
and premises above described and hereby intended to be con¬ 
veyed together with all and singular the rights, privileges and ap¬ 
purtenances and advantages thereto belonging or appertaining 
thereto, unto and to the only proper use. benefit and behoof of the 
said Arthur J. Grvmes, his heirs and assigns, in fee simple forever, 
and the said party of the first part does hereby covenant to warrant 
specially the title to the property hereby conveyed. 

In witness whereof the party of the first part has caused these pres¬ 
ents to he signed by its Vice President, 0. W. Warden, attested by 
M. J. Winfree, its Assistant Secretary, and its corporate seal to be 
hereunto affixed, and does hereby appoint M. J. Winfree its true and 
lawful attorney in fact to acknowledge and deliver these presents as 

lfo opt onn npPn 

CONTINENTAL TRUST COMPANY, 
(Sgd.) By C. W. WARDEN, 

Vice-President. 


A ffpof • 

M. J. WINFREE, 

Assistant Secretary. 
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District of Columbia, ss: 

I, H. L. Offut, Jr., a Notary Public in and for the District of Co¬ 
lumbia, do hereby certify thai C. W. Warden, whose name is signed 
to the foregoing instrument bearing date on the 26th day of June, 
1916, as Vice-President of the Continental Trust Company, and M. 
J. Winfree, whose name is signed thereto as Assistant Secretary of 
the said Company, have each acknowledged the same before me in 
my District aforesaid. 

Given under my hand and notarial seal this 3rd day of July, 1916. 
(Sgd.) * H. L. OFFUTT, 

Notary Public. 

My commission expires: Jan. 24, 1917. 

District of Columbia, ss: 

I, H. L. Offutt, Jr., a Notary Public in and for the District of 
Columbia, do hereby certify that M. J. Winfree, who is personally 
well known to me to be the attorney in fact appointed by the Con¬ 
tinental Trust Company in and by the foregoing and annexed deed, 
dated the 26th day of June, 1916, personally appeared before me in 
said District and acknowledged the said deed to be the act and deed 
of the said Continental Trust Company. 

Given under mv hand and notarial seal this 3rd dav of July, 1916. 
(Sgd.) * II. L. OFFUTT, 

Notary Public. 

My commission expires: Jan. 24, 1917. 

254 That witness received the circular letter date July 20, 1914, 
signed by C. W. Warden, Vice President, Continental Trust 

Company, this being the letter heretofore set out in full as Plaintiff’s 
Exhibit G. 

255 That he visited the orchard property, and selected in the 
eastern section of the first orchard tract purchased by him; 

that thereafter, a friend of his visited the orchard property, selected 
a site, and thereafter witness again visited the orchard property, and 
then selected and purchased five orchard tracts adjoining those of 
his friend; that he did not again see the orchard tracts purchased 
by him until after he had completed paying for them, and after 
the bankruptcy proceedings of the Mertens. at which time he dis¬ 
covered that the tracts then'pointed out to him were not the tracts 
he had purchased, but were a half a mile away on the opposite side 
of the road running through the property, and in a gully filled with 
stumps. 

Thereupon, counsel for plaintiffs offered to prove by this witness 
and if necessary, by numerous other witnesses, the following: That 
in many instances the tracts which were deeded to tract purchasers 
were tracts upon which little or none of the money paid by the tract 
purchasers into the trust company had been expended, to which offer* 
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counsel for Continental Trust Company objected, which objection 
was sustained bv the Court. 

4 / 

Witness was then asked the following question: 

“What was your understanding of the obligation of the U. S. Trust 
Company or the Continental Trust Company as to supervision over 
the enterprise, and over the expenditure by the Mertens of your 
payments in the care and cultivation of the orchard tracts purchased 
by you?” 

to which question counsel for the Continental Trust Company 

256 objected, which objection was sustained. 

Cross-examination: 

Witness made contracts for the purchase of the five orchard tracts 
with the Mertens when the U. S. Trust Company, was trustee; that 
his recollection is that he paid some of his notes through or to the 
U. S. Trust Company when they became due; that he knows some 
of his notes were pledged in different banks by the Mertens, but does 
not recall whether lie paid to any of those banks direct; that when 
the notes became due, he paid them; that when he got the notes 
back, he looked at them, and they were endorsed either by the U. S. 
Trust Company or the Continental Trust Company, but is not sure 
how the endorsement read; that lie saw by the endorsement that the 
notes had passed out of the hands of the trustee into the hands of 
Mertens; that he did not write to the U. S. Trust Company complain¬ 
ing or making any inquiry about the fact that it had trans- 

257 ferred his notes to the Mertens; that he does not know that 
he did, not pay any of his notes to the Continental Trust 

Company; that he does not remember having paid any money to 
the Continental Trust Company; that he does not claim that he paid 
to the Continental Trust Company; that he got his deeds shortly 
after he had paid his notes; that payments of the notes were made 
either to the IT. S. Trust Company, to the Continental Trust Com¬ 
pany, or to some bank to which the Mertens had transferred the 
notes; that all the notes issued by him were paid; that he got his 
deeds from the Continental Trust Company, but does not know 
whether they were sent to him by special request, or not; that he has 
no recollection whether he made request on the U. S. Trust Company, 
the Continental Trust Company, or the Mertens, for his deeds; that 
he wrote no letters of complaint to the Continental Trust Company 
or to the U. 8. Trust Company about any phase of the transaction 
with the Mertens; that he has no recollection of writing any letter 
to the Continental Trust Company about the shifting of his tracts; 
that he does not know what amount was allowed on his claim in 
the bankruptcy case of the Mertens, or whether or not his claim was 
there allowed by the referee; that he authorized his attorneys to act 
for him in this suit, but does not know whether he is an original 
plaintiff or an intervener. 
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Redirect examination: 

Witness cannot fix the precise date when he discovered the con¬ 
dition of his tracts, and that they were not in the location he thought 
they were, but knows it was after the bankruptcy proceedings of the 
Mertens, and after the tracts had been paid for and deeds received. 


258 Thereupon the Plaintiffs to further maintain the issues on 
their part joined, offered J. H. Chappell, a party to this suit, 
as a witness, who testified in substance as follows: 

He resides at Richmond, Virginia, is a contractor, and executed 
a contract, dated July 11, 1911, with the Mertens and accepted by 
the U. 8. Trust Company for the purchase of an orchard tract; that 
he also executed a contract dated February 18, 1915, accepted by the 
Continental Trust Company for an orchard tract. The contract of 
February 18, 1915, was offered in evidence and is in words and 
figures as follows: 
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“Original. 


F. Mertens’ Sons, 

Cumberland, Md. 

Gentlemen : 


Richmond, Va., February 18, 1915. 


I hereby agree to purchase, and do purchase, subject to your ac¬ 
ceptance, certain property in Allegany County, Maryland, herein¬ 
after more fully described, namely: 

In the locality designated as Green Ridge Valley (which embraces 
Green Ridge, Town Hill, Green Ridge Valley, White Sulphur Basin, 
etc.), the following property: 

1. Five Acres of land already planted, by you during the planting 
season of Fall 1911. Comprising a five-acre commercial apple 
orchard, planted 50 trees to the acre, which you are to take care of 
and cultivate for me for a period of five years from date of planting 
without additional cost. 

You are to deliver to me at the expiration of five years a five-acre 
commercial apple orchard, each acre thereof containing not less than 
fifty trees. Any and all profits made in the meantime from the 
production of apples in this orchard is to be paid over to me as the 
same is realized. 

I reserve the privilege of relieving you at any time of the care and 
management of the orchard, upon payment in full of purchase price. 

2. Five Acres of unplanted land adjoining the aforementioned 
five-acre commercial apple orchard. 

The foregoing property, embracing both the planted and unplanted 
tracts, designated on plat as Orchard No. 51 Section E. Add. 

In the townsite, subject to the townsite restrictions, the following 
property: 

3. One resident lot, in size 10,000 square feet. 
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Designated on plat as lot No. 11, Block No. 37, Section No. 2. 

For value received, and in consideration of your promise and 
agreement to have transferred and conveyed unto me, by Warranty 
Deed, all of the foregoing described property, such title to be con¬ 
veyed to me upon full payment of the purchase price herein agreed, 
I hereby promise and agree to pay to the order of the trustee, namely, 
the Continental Trust Company, Washington, D. C., as full purchase 
price the sum of Fourteen Hundred & Eighty ($1,480.00). 

Herewith I hand you the first payment of Eleven Hundred $1,100 
Dollars, payable to the Continental Trust Company, of Washington, 
D. C., and the balance of the purchase price namely, Three Hun¬ 
dred & Eighty Dollars, I promise and agree to pay the Continental 
Trust Company, of Washington, D. C., and I herewith give my 
series of notes for the said balance payable to the Continental Trust 
Company, of Washington, D. C. 

It is hereby agreed that should default be made in the payment 
of any of the said notes for the period of sixty days after the same 
shall fall due all previous payments made shall be forfeited to you; 
and thereupon at your sole option this contract shall be void, and 
all of my right, title and interest in and to all the property herein 
agreed to be purchased by me shall terminate. 

It is further hereby agreed and understood, that the parties hereto 
shall not be bound by any statement, agreements or representations 
not herein contained, and no representative of F. Mertens’ Sons, or 
of the Continental Trust Company, is authorized to change or alter 
any of the terms of this agreement. Furthermore, I have no written 
or verbal understanding of any sort that conflicts in any way with 
this agreement. 

J. H. CHAPPELL (Signature), 
Address, 309 East Main Street, Richmond, Va. 

Witness: 

J. F. FAHR. 

Accepted: 

F. MERTENS’ SONS, 

Bv F. MERTENS, 

Cumberland, Md., March 3rd, 1915. 

Accepted * 

CONTINENTAL TRUST CO., 

By M. J. WINFREE, 

Secy., 

Washington, D. C., March 4, 1915. 

All checks and notes to be made payable to the Continental Trust 
Company, Washington, D. C.” 

260 That he completed payments and received deeds for the 

two orchard tracts called for by the contracts; that the two 
tracts were the same two tracts shown him at the time of his pur- 
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chase, as well as he can recall; the witness was then shown the cir¬ 
cular letter of July 20, 1914, addressed to “purchasers of Green 
Ridge Valley Orchard,” signed by C. \V. Warden, Vice President, 
Continental Trust Company, and stated that he had received such 
a letter. The letter was offered in evidence, and is the same letter 
heretofore incorporated in the record at page —. The witness read 
the circular letter of July 20, 1914. The witness was then asked 
what his understanding was as to the obligations of the U. S. Trust 
Company and the Continental Trust Company as to supervision over 
the enterprise and over the expenditure by the Mertens of his pay¬ 
ments and the care for and culture of the orchard tracts purchased 
by him. 

(To which question counsel for Continental Trust Company ob¬ 
jected, which objection was sustained by the court, and to which 
ruling of the Court, counsel for Plaintiffs then and there excepted.) 

Cross-examination: 

Witness made two contracts, the second contract was for a part 
payment on a lot previously purchased from a friend, $880.00 being 
due on it, that the second tract bought from his friend was bought 
four or five years after his friend had purchased, who had paid all 
thereon except the $380.00: that he purchased this second tract from 

his friend in 1915, he thinks; that his friend's contract was 
261 made about 1911 with the U. 8. Trust Company; that the 

U. S. Trust Company, or the Continental Trust Company 
wrote him that it would attend to having the deed transferred to 
him, and that he would get credit for all the previous payments; 
that he did not make request on the Mertens for the deeds, they 
were sent to him, after he had fulfilled his part of the contracts; 
that he does not remember having written to the U. 8. Trust Company 
during the life of either one of the contracts, but did receive letters 
from the Trust Company; that he did not call to see the U. S. Trust 
Company at any time during the life of the contracts, and did not re¬ 
quest any information from either this Trust Company or the Con¬ 
tinental Trust Company about the contracts; that he visited the 
orchard property near Cumberland between 1911 and 1915 once and 
found that the first tract purchased had not been conserved at all; 
that he did not notify Mertens of this and did not say anything to 
either the U. S. Trust Company, or the Continental Trust Companv 
about it; that his visit to the orchard properties was after he had 
bought the second tract from his friend; that he visited the orchard 
properties only twice; that the $380.00 on the second tract purchased 
was paid to the Trust Company; that $1,480.00, he thinks, was the 
amount of the purchase of each tract, and the notes were made out 
in the amount of $100.00 each, the last note being $80.00; he thought 
that he did not pay the money to the Bankers Trust Company at 
Buffalo, but he paid it to one of the Trust Companies, he does" not 
know which one; that he remembers seeing on the back of the 
notes the endorsement: 
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“Pay to the order of F. Mortons’ Sons, without recourse. U. S. 
Trust Company, of Washington, D. C. S. J. Henry.” 

that when the notes came back to him lie saw this stamp on them; 
that this endorsement on the. notes conveyed to his mind the fact 
that the notes had passed out of the Trust Company and out of 
Mertens, and where the Bankers Trust Company appeared on the 
back of the note, it indicated to his mind that that Trust Company 
had the note; that he knew the note had passed away from the Trust 
Company and from Mertens, but nevertheless paid them from time 
to time, as tlicv fell due; that so far as the witness knows his 

262 friend, Mr. Richardson, from whom he bought the second 
tract, did the same way with his notes, and that as well as 

he can remember these notes bore the same stamp and the same kind 
of endorsement; that he paid the notes when they would come back 
to him; that he got deeds to the property from the Continental Trust 
Company; that the first deed for the tract originally purchased by the 
witness is dated April 18, 1916; that the deed dated April 18, 1916 is 
for the tract of land originally purchased by him, and that it appears 
that Mertens directed the Continental Trust Company to execute the 
deed; that he went up to see the tracts before he purchased or signed 
the contract of purchase; that after signing the contract of pur¬ 
chase and before completing payment and after having purchased 
the other tract from his friend, Richardson, he went up a second 
time to see the property, after which he got the deeds; that when 
the deed of April 18, 1916 from the Continental Trust Company had 
been sent to him, he had been up to see the tracts and had taken over 
the Richardson contract; that he went up the second time to look at 
the property to see what was being done with it, after he got the 
deeds; that he sold his tract which was worth having to the Maryland 
Orchards Corporation, and he owns the other tract which is the one 
he bought from his friend, Richardson; that he thinks it was after 
the deeds were received by him that he went up the second time to 
see the property; that he is unable to say exactly when 1^ visited the 
property the second time, but thinks it was after the Mertens’ bank¬ 
ruptcy, or about the time they were about to go into bankruptcy; 
that he accepted the deed of April 18th, 1916, from the Continental 
Trust Company without objection or complaint. Letter being shown 
witness he identifies his signature thereto; that the Continental Trust 
Company sent him the deeds and asked them for information as to 
where they should be recorded, etc.; that he did have the deeds 
recorded; that the tract he now holds and paid for in his own name 
and is paying taxes on was not worth conserving, and that the 
tract that he bought from his friend, Richardson, and turned over 
to the Maryland Orchards Corporation as a stockholder in that 

263 corporation, his responsibility thereon ceased and the corpora¬ 
tion had to make the claim; that he is suing the Continental 

Trust Company on the contract that he now owns, and which cost 
him $1,480.00; that the Maryland Orchards Corporation first sug¬ 
gested to him and requested him to file the suit; that he never 
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thought of filing the suit, until it was suggested to him by the 
Maryland Orchards Corporation and the Mertens had gone into 
bankruptcy; that the deed of May 25th, —, is the deed that he got 
in the transfer from his friend, Richardson ; that he thinks that is the 
tract transferred by him to the Maryland Orchards Corporation; 
that the Continental Trust Company sent that deed to him by letter 
of March 29, 1916; that he acknowledged receipt of it on July 3, 
1916; that from that time on throughout the balance of the year, 
he made no complaint and made no claim and made no assertion 
against either the Continental Trust Company, or the U. S. Trust 
Company. 

Redirect examination: 

That the exact date of his second visit to the Green Ridge Valley 
orchards is not definitely fixed in his mind, but he thinks it was 
after he received the deeds for the two tracts, but is not sure; that he 
thinks it was at the time the bankruptcy proceedings were being 
agitated. 

Thereupon the Plaintiffs to further maintain the issues on their 
part joined offered Caroline A. Ready (a party to this suit), as a 
witness who testified in substance as follows: 

Witness is a teacher, residing at Tarentum, Pennsylvania; that she 
purchased an orchard tract from the Mertens in the Green Ridge 
Orchards under a contract dated July 15, 1911, upon which, the 
original contract being shown to her, she identified her signature. 
The contract is offered and received in evidence. The contract is 
identical with that of Arthur J. Grymes, set out in full in his 
testimony herein, except as to date, lot purchased, signature of pur¬ 
chaser and witness. 

264 Deed dated April 15, 1916, was produced and offered in 
evidence (this deed is in form similar to the deed heretofore 

set out in fi^ll herein in connection with the testimony of the witness, 
A. J. Grymes) the deed containing the number of the section and 
orchard tract, together with metes and bounds descriptive 
thereof). 

265 The witness on being handed a letter testified she remem¬ 
bered receiving a circular letter from C. W. Warden, dated 

July 20, 1914, similar to the one shown her. (This is the circular 
letter of July 20th, 1914, heretofore set out in the record at page 
—); that the deed covered the original tract purchased, she thinks; 
that she read her contract of purchase. She understood that the 
United States Trust Company and the Continental Trust Company 
were back of this, and that they supported it; that they were looking 
out for the tract purchasers’ interests, and it was sure, and it was a 
security. She is not versed in law but that was her impression. 
She paid the money gladly, thinking that she was doing a good act 
for herself; she supposed that the Continental Trust Company was 
honest and was competent, and the tract purchasers’ interests were 
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safeguarded, and that when the time was up the tract purchasers 
were to receive a commercial bearing orchard; that at the end of 
five years we were to have apples, but at the end of six years we 
were to have a commercial bearing orchard. That was what she 
thought. She supposed that the Continental Trust Company was 
looking after the tract purchasers’ interest; that was what they were 
for, and were preparing the orchards for them. The witness under¬ 
stood that the orchards were to be planted and cultivated and 
financed by the U. S. Trust Company or the Continental Trust 
Company; that she thought part of the money that was being paid 
in by her on her orchard tract was going to the improvement of 
the tracts; 'that she did not suppose they would put the whole 
236 thing in the improvement; that she thought the obligation 
of the U. S. Trust Company or the Continental Trust Com¬ 
pany related to the title to the tract, to make it secure and that they 
were at tlie back of the improvements to the tract. 

Cross-examination: 

That she lives in Pennsylvania, and Harry Lyon, an agent of 
Mertens came to see her to buy the tract; that Lyon explained the 
situation and conditions and she did not take the tract the first 
time she saw him; that the Trust Company referred to at the bot¬ 
tom of the contract is the U. 8. Trust Company; that she continued 
to make payments from time to time, until she had finished paying 
for the property in about live years. She produced two of her 
notes, dated November 25th, 1912, endorsed thereon 

“Pay to the order of F. Mertens’ Sons without recourse. U. S. 
Trust Company of Washington, 1). C. S. J. Henry, Treasurer.,” 

on which notes she saw on the back F. Mertens’ name and the Bank¬ 
ers’ Trust Company of Buffalo; that she paid the money to the U. S. 
Trust Company, at the National Bank of Tarentum, where she had 
her checking account; that she got the notes from time to time and 
when she paid them, read the endorsements thereon; that she paid 
the notes at the Bank at Tarentum, and the notes being: 

“44 months after date, for value received, I promise to pay the 
U. S. Trust Company of Washington, D. C.” 

endorsed, “Pay to the order of F. Mertens’ Sons” (signed by the) 
“U. S. Trust Company.” The witness did not know the note had, 
therefore, been transferred to Mertens; that she knows how notes 
and checks are endorsed over; that she was not closely observing; 
that the endorsements were alike on all of the notes, she supposes; 
that she felt perfectly satisfied that it was a good thing and she 
was paying it; that some of the notes bore the endorsement of 
Swartwout and Appenzellar; that sometimes notices were received 
from Swartwout and Appenzellar. Witness produced notice on 
which the U. S. Trust Company and Swartwout and Appenzeller 
appears. Notes offered in evidence, and is in words and figures as 
follows; 
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207 “—.00. Nov. 1912. —/lo. 

“Sixteen Months after date, for value received, I promise to pay 
to the United States Trust Company, of Washington, D. C., or order 
One Hundred Dollars at The National Bank of Tarentum with in¬ 
terest at the rate of six per centum per annum after maturity. 

1284. CAROLINE W. READY, 

Tarentum, Pa. 

(Endorsed:) Pay to the order of F. Mertens’ Sons, without re¬ 
course United States Trust Company of Washington, D. C. S. .1. 
Henry, Treasurer. F. Mertens’ Sons. Pay to the order of any bank, 
banker or trust co. without recourse. Swartwout & Appenzellar.” 

Witness did not write to the U. S. Trust Company or the Conti¬ 
nental Trust Company, or to Mertens about the payment of her 
notes, but the U. S. Trust Company and the Continental Trust Com¬ 
pany wrote to her, stating that they had transferred their business 
to the Continental Trust Company and that she would receive the 
same consideration and they merited the same confidence; witness 
was handed the letter of the U. S. Trust Company addressed to “To 
whom it may concern” and stated that she received a copy of it 
(this is the same letter heretofore offered in evidence and set forth 
in the record at page —) ; witness was handed letter dated July 20, 
1914, signed C. W. Warden, Continental Trust Company, and stated 
she received it, as well as the one from the U. S. Trust Company; 
that according to her recollection she received the letter from the 
U. S. Trust Company about the time she signed the contract for the 
purchase of her tract; that in addition to what was contained in 
the letter from the U. S. Trust Company to the effect that the Trust 
Company was to be the Trustee, this was repeated in conversation 
and with the agent, Mr. Lyon, at the office of the Mertens, and also 
when she visited the tracts before she purchased; that she did not 
visit the property thereafter; that her tract was one that was 
changed ; when she purchased, the Mertens were planting and cul¬ 
tivating apples; the letter of July 20th, 1914, from the U. S. 
268 Trust Company was also received by her, informing her that 
the change in the Trusteeship had been made (this letter 
has heretofore been offered, and is set out in the record at page —); 
that she understood that the title to the property was in the Trustee 
to protect the purchasers under their contracts and all the deal¬ 
ings were for the protection of the purchasers; that she knew the 
Mertens were the people who agreed to plan, and cultivate the or¬ 
chards, but that they had the Trust Company for security; that 
the Trust Company received the money and they could not be sepa¬ 
rated, the one depended upon the other; that the U. S. Trust Com¬ 
pany was guarantee for the Mertens; that under her contract of pur¬ 
chase of July 15, 1911, she understood that Mertens in the first in¬ 
stance would plant and cultivate the orchards, and the U. S. Trust 
Company would guarantee that Mertens would do the things set 
out in the contract; that the U. S. Trust Company was the deposi- 
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tory of the funds; that at stated periods she received notices of the 
progress of the work, she thinks from the Mertens; she does not re¬ 
call writing any letter to either Trust Company, or receiving any 
letter from either Trust Company on the subject of the cultivation 
of the apple orchards, or to the use to which her money was being 
put; that she though- it was going fine, that it was doing well, that 
she got her deed from the Continental Trust Company; that she 
paid all the notes under her contract at the Bank of Tarentum, on 
the notes endorsed as heretofore testified; that she paid all the notes 
and as far as she remembered they contained all the endorsements 
thereon; that she remembers getting the deed of April 15, 1916, 
from the Continental Trust Company; that she is either a plaintiff 
or intervener in this suit; that she did not object to taking the 
deed when it was offered to her; that she did not write for it, it was 
sent to her by the Continental Trust Company; that she did not 
complain to the Continental Trust Company, until she learned that 
she did not have the orchard that she had selected; that she did not 
say anything to the Mertens; that she does not think she made any 
complaint to the Continental Trust Company at any time 
269 that her tract had been switched; that she did not by letter, 
or by calling at the U. S. Trust Company, or the Continental 
Trust Company, say that she expected them to guarantee that Mer¬ 
tens would carry out the contract ; that she did not inquire at the 
U. S. Trust Company what the word, “Trustee” in the contract 
meant; that when she discovered her tract was entirely worthless, 
that they had been switched, she made no inquiry of the Continental 
Trust Company as to what kind of contract it had with the Mertens 
or what kind of trusteeship it had, and she heard nothing from 
them about it, but she did hear enough about it from tract owners; 
that she was advised about the institution of this suit as a result of 
meetings of tract owners at Pittsburgh; that she never made any 
complaint to either one of the trust companies; that she never made 
any inquiry of either of the trust companies as to the nature, char¬ 
acter, or extent of their trusteeship: 

By the Court: 

Q. “I think Miss Ready’s mind is directed toward the time when 
the avalanche had come down the hill. Mr. Douglas has in mind 
the correspondence, and whether at the time you were thinking of 
buying and when you found, if you did find, that some trust com¬ 
pany, the U. S. Trust Company, was Trustee, did you then before 
purchasing make any inquiry of the trust company as to the terms 
under which it was acting as Trustee? A. No. I did not.” 

Witness first learned that her orchard tract had been switched at 
the meeting of tract purchasers at Pittsburgh. 

Redirect examination: 

The letter of July 20, 1914, signed by S. J. Henry on the letter¬ 
head of the U. S. Trust Company, was offered in evidence (This is 
11 —4052a 
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the letter heretofore set out in the record in full as Plaintiffs’ Ex¬ 
hibit F). 

(When the witness, Grymes, and the witness, Chappell, were on' 
the stand, the Court refused to allow either to answer the following 
question put by the counsel for the plaintiff-: 

“What was your understanding of the obligation of the U. S. 
Trust Company and the Continental Trust Company as to super¬ 
vision over the enterprise and over the expenditure by the Mertens 
of your payments in the care and cultivation of the orchard tracts 
purchased by you?” 

270 and exceptions were duly noted to said rulings of the Court, 
by counsel for plaintiffs, hut subsequently withdrawn when 
the Witness Heady was permitted to answer the same question. 
When the witness, Miss Ready, was testifying on behalf of the plain¬ 
tiffs, the Court permitted the same question to be answered by the 
witness. Counsel for the defendant then insisted that the witness, 
Grymes, and the witness, Chappell, who had been discharged and 
had left the city, should be brought back for further examination. 
This led to quite a discussion, in the course of which the Court stated 
as follows: 

“We started out, and I hope we will succeed in reaching the point 
here without going to the Auditor, where I can determine rightly or 
wrongly on all the evidence that ought to be addressed to the ques¬ 
tion, whether a case for accounting has been made out. So far as 
that proposition is to be determined, as to whether or not certain 
people did put a certain interpretation on this situation, I cannot 
determine in advance—or I am not going to determine it in ad¬ 
vance of the case going to the Auditor, if there is a large number 
of them. Now, have we come to that point where I have got to rule 
upon that proposition?” 

Mr. Poe, one of the counsel for the plaintiffs, then suggested to the 
Court that if the Court reached the conclusion that there was a con¬ 
structive trust in favor of all those tract purchasers who interpreted 
the peculiar wording of the contract of purchase, and the peculiar 
wording of the letter of July 20, 1914, signed by C. W. Warden, as 
imposing upon the Continental Trust Company an obligation to 
exercise supervision over the apple orchard enterprise, and to ex¬ 
ercise reasonable care and diligence in seeing that the tract pur¬ 
chaser’s money was properly expended in the care and cultivation of 
his orchard tracts, then it was not necessary to examine any more 
tract purchasers on that point, but the case should then be referred 
to an auditor for the purpose of ascertaining what tract purchasers 
had in fact relied upon such an interpretation of the contract of pur¬ 
chase and the letter of July 20, 1914. The Court replied: 

“I think perhaps that suggestion of Mr. Poe clears the matter 
up.”) 
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271 Thereupon the Plaintiffs to maintain the issues on their 
part joined offered William M. Biden, as a witness, who testi¬ 
fied in substance as follows: 

He resides in Washington, and has been in the employ of the Gov¬ 
ernment in the Internal Revenue Bureau for about four years; that 
he was Office Manager of F. Mertens’ Sons from 1911 until the bank¬ 
ruptcy. The circular letter of July 1914 by the Continental Trust 
Company, and another by F. Mertens’ Sons of about the same date, 
were sent out on account of the U. S. Trust Company going out of 
business; that there had to be a new Trustee appointed and it was up 
to the Mertens to have letters written making that “set well” with 
the purchasers, whose notes were still held; that it was put in the 
hands of Mr. Mitchel, who was a partner with F. Mertens’ Sons in 
the Green Ridge property, to secure from the U. S. Trust Company 
and the Continental Trust Company the letters and then prepare the 
Mertens’ letter; that Mr. Mitchel secured the signature of Mr. Warden 
to the letter from the Continental Trust Company; that all 

272 three letters were mailed from Mertens’ office, the U. S. Trust 
Company letter in the envelope of the U. S. Trust Company, 

the Continental Trust Company in the envelope of the Continental 
Trust Company, and the Mertens’ letter in the envelope of the Mer¬ 
tens; that Mr. Warden knew what was being done; that Mr. Warden 
saw the U. S. Trust Company letter before it was sent out; that Mr. 
Warden saw the letter that was sent out by the Mertens; that all 
three letters were prepared at the Mertens’ office; the letter of July 
21, 1914, sent out by F. Mertens’ Sons, was offered and received in 
evidence (this is the letter filed with the bill of complaint as Plain¬ 
tiffs’ Exhibit E). 

273 That there was never an examination of the books of the 
Mertens by the Continental Trust Company during the entire 

time witness was with the Mertens, as far as his knowledge went; 
that there was never a request from the Continental Trust Company 
to the Mertens for any statements showing the expenditure by the 
Mertens on the apple orchard project, as far as his knowledge goes; 
that he remembers when the Continental Trust Company assumed or 
took over the trusteeship that had previously been with the U. JS. 
Trust Company; that the representatives of the Continental Trust 
Company, Mr. Bright and Captain Scott, got a certain number of 
tract purchasers’ notes from the U. S. Trust Company, and there were 
many thousand dollars of notes short, and they came to him to make 
up the deficiency in notes, which was done; that Mr. Bright and 
Captain Scott came to his office from the U. S. Trust Company, and 
they had with them at the time the “monthly account cards,” the 
notes, and some other things that they were carrying in their arms 
from the U. S. Trust Company on their way to the Continental Trust 
Company; that he cannot say as to $400,000.00 of tract purchasers’ 
notes, but whatever the contract called for he made good in furnish¬ 
ing additional collateral notes of tract purchasers; that Mertens had 
a standard form of notification to the tract purchasers as to the due 
dates of their notes; that such of the notes as the U. S. Trust Com- 
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panv and the Continental Trust Company held as collateral, the no¬ 
tices were mailed direct from their offices, and all other collateral 
notes held by different banks throughout the country, notice would 
be sent from the Mertens’ office, his recollection being that this no¬ 
tice would be mailed in the envelope of the trust company, although 
he is not sure as to this. A form of the notice was shown to the 
witness, who identified it as being similar to the form sent out, but 
lie thinks later on there was a little change in it. The form of the 
notice was offered in evidence, and is in the following words and 
figures: 

274 “F. Mertens’ Sons, 

Cumberland, Md. 

Collection Department. 

Continental Trust Co., 

Washington, D. C., 

Trustee. 

(Green Ridge Valley Property.) 

Your note for $— payable to trustee is due-,-, and 

payable at-. 

(You will probably receive the customary notice from the local 
bank which is the correspondent of our bank that it has received your 
above note for collection.) 

The note will be presented at your bank for payment. 

Kindly give instructions to have same honored upon presentation 
at vour bank. 

to- 

that replies from these notices would be received, some of which 
would be turned over to the Mertens by the trust company, and oth¬ 
ers would go direct to Mertens; that the usual custom and practice 
was that anything that concerned Mertens’ business that would go to 
the trust company would be put in an envelope and sent to the Mer¬ 
tens for their attention; that in response to the notices that were 
sent out, requests for renewals of maturing obligations would be re¬ 
ceived by F. Mertens’ office, which requests would be granted, the 
original notes which were in bank recalled, and new notes substi¬ 
tuted therefor; that if the Continental Trust Company asked for any 
additional collateral of purchasers’ notes, they got it; that he remem¬ 
bers being called on for additional tract purchasers’ notes as col¬ 
lateral to be sent to the Continental Trust Company, but does 

275 not recall the amount; that he does not recall the total amount 
of tract purchasers’ notes received from the time the enter¬ 
prise started until the end but thinks it was somewhere around three 
million dollars; that he knew the Mertens were engaged in enter¬ 
prises or ventures outside of the apple orchard project, including the 
Agnew Coal Company, other coal companies, the horse deal, and the 
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Chinese Deal. The letter of July 20, 1914, from the U. S. Trust 
Company, addressed to purchasers of Green Ridge Valley Orchards 
was shown to the witness, who stated that it was one of the three 
letters to which he had referred in his testimony. 

t/ 

Cross-examination: 

That the three letters sent out to tract purchasers, announcing the 
change in the trusteeship, by the U. S. Trust Company, the Con¬ 
tinental Trust Company, and Mertens, in July, 1914, were prepared 
in the office of Mertens by Mr. Mitchell; that the letter of the Con¬ 
tinental Trust Company was prepared first; that Mr. Mitchell had 
trouble in getting Mr. Warden to agree to sign such letter, as he 
wanted to write; that the room occupied by Mr. Mitchell adjoined 
that occupied by the witness, and Mr. Warden came to the office two 
or three times after banking hours when the letter was being framed; 
that he knew they were working in Mr. Mitchell’s room, and im¬ 
mediately after Mr. Warden left, Mr. Mitchell said: ‘‘This is the best 
I could get him to sign”; that ho did not see the man with the pen 
in his hand writing the letter, but it was part of his business to assist 
Mr. Mitchell, and he knew that Mr. Mitchell was working on it be¬ 
cause he stood and looked over his shoulder which was part of his 
business; that he knows that as a result of Mr. Mitchell’s talk with 
Mr. Warden, a letter was gotten up and signed by Mr. Warden, 
276 and it is the letter now produced; that the letter was ad¬ 
dressed to Orchard Tract Owners, and was sent out to them 
by Mertens; that he knows Mr. Mitchell drafted the three letters, in¬ 
cluding the one of the U. S. Trust Company; that he did not have a 
great deal of trouble with the U. S. Trust Company letter; that so 
far as he knows, Mr. Mitchell did not consult anybody as to the 
letter of the Mertens; that so far as he knows, Mr. Mitchell did not 
consult Mr. Warden as to what Mr. Henry should say in the U. S. 
Trust Company letter. 

Whereupon, the plaintiffs, to further maintain the issues on their 
part joined, offered John T. Considine as a witness, who testified in 
substance as follows: 

He was head bookkeeper for the Mertens from the spring of 1912 
until the fall of 1916; that there was not an examination made by 
the U. S. Trust Company, or any of its officers, of the books of the 
Mertens during the time of the trusteeship of the U. S. Trust Com¬ 
pany ; that he has had occasion recently to go over the books of the 
Mertens, to check up certain matters, at the instance of plaintiffs’ 
counsel; that he has the books in Court. Witness was then asked: 

“Q. Do you know the amount of tract purchasers’ notes in exist¬ 
ence in July, 1914?” 

question objected to, whereupon Mr. Poe stated that the purpose of 
the offer of proof was to show by the witness, who was bookkeeper 
during this period, and familiar with the books, and has the books 
here, that the tract purchasers’ notes in existence at the time the 
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Continental Trust Company took the matter over, amounted to 
$2,300,000.00, and that from the time the Continental Trust Com¬ 
pany took over the trusteeship, down to the time of the failure, 

277 $1,500,000.00, substantially, of tract purchasers’ notes, were 
paid, and that the expenditures on the orchards during that 

same period, amounted to $350,000.00; (whereupon, plaintiffs’ 
counsel stated that the offer at this point would not be pressed, in 
view of the understanding between the counsel for both sides and 
the Court that only the main question of liability of the trust com¬ 
pany was to be considered, and all questions of receipts and ex¬ 
penditures of purchasers’ money were to be taken up before the 
auditor, in the event that the Court decided that there should be an 
accounting by the Continental Trust Company) ; that he remembers 
that the three letters of 1914, at the time the Continental Trust Com¬ 
pany took over the trusteeship, were sent out, one being the letter of 
the U. S. Trust Company, one the letter of the Continental Trust 
Company, and one the letter of the Mertens; that the fact that these 
letters were being written, was common knowledge to the entire of¬ 
fice force, i. e., with respect to the stenographers and bookkeeping de¬ 
partment; that it was a very critical time in the affairs of the Mertens 
when these letters were written; that he saw Mr. Warden in the of¬ 
fice of Mertens at that time frequently, and he usually called upon 
Mr. Mitchell; that he did not actually see the letters prepared; that 
he knew, of his personal knowledge, what was going on; that Mr. 
Warden called at the office of Mertens, and would have conferences 
with Mr. Mitchell, and the stenographers would write the letters; that 
he does not know how manv times thev were drafted, but Mr. Mitch- 
ell’s letters were frequently brought back to him, because the stenog¬ 
rapher did not understand, and asked for his help, at which time he 
was acquainted with the letters being written, and the number of 
times that Mr. Mitchell’s stenographer was required to rewrite the 
letter; that he refers specifically to the letter signed by C. W. Warden 
of the Continental Trust Company; that after this letter had been 
approved by Mr. Warden, it was multigraphed, signed, and sent out 
from the Mertens’ office; that all of the letters, including the one of 
the U. S. Trust Company, were sent out practically at the same time, 
within a day or two of each other ; that he does not know, of his per¬ 
sonal knowledge, whether Mr. Warden saw the letter sent out 

278 by the U. S. Trust Company; that he does not know where 
the letter, sent out over the signature of the officer of the U. 

S. Trust Company, was prepared, but knows where it was mimeo¬ 
graphed, but does not know where the letter was originally type¬ 
written ; that he knew tract purchasers’ notes were turned over to the 
Continental Trust Company; that he had knowledge that tract pur¬ 
chasers’ notes were turned over to the Continental Trust Company 
at the time the latter took over the trusteeship; that he knew that 
the sum required at that time was in the neighborhood of $400,- 
000.00 of purchasers’ notes against a line of credit of $247,000.00; 
that a certain number of notes were held by the U. S. Trust Com¬ 
pany, which were to go to the Continental Trust Company, and the 
difference was to be replaced by that which Mertens had in its safe 
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or elsewhere; that Mertens could not make up the required amount, 
i. e., $400,000.00, but did let the trust company have what was in 
the office of Mertens at that time; that he remembers Mr. Mitchell 
arranged with the Continental Trust Company to have the full 
$400,000.00 worth of collateral reduced, because of the fact that in 
the $247,000.00 note that was discounted at the Continental Trust 
Company, there was a $40,000.00 certificate of deposit; that Mr. 
Mitchell thought the $40,000.00 should be deducted from the $247,- 
000.00, making a $207,000.00 line of credit, as the $40,000.00 was 
represented by a certificate of deposit that could not be used, and 
was non-interest-bearing; that, as he recalls, at that time the notes 
were reduced to some extent; that he was not present, and did not 
participate in the conferences between Mr. Warden and Mr. Mit¬ 
chell when they discussed and fixed the amount of notes that were to 
be deposited with the Continental Trust Company, but he was 
aware of that arrangement; that additional collateral was delivered 
to the Continental Trust Company, in the way of purchasers’ 

279 notes; that no statement was ever furnished the Continental 
Trust Company of receipts and expenditures in connection 

with the Green Ridge Valley Orchards proposition; that as far as he 
knows, no such statement was ever requested; that no examination 
was ever made of the books. 

Cross-examination: 

That he did not prepare any statement to be turned over to the 
Continental Trust Company or the U. S. Trust Company; that he was 
the Chief Bookkeeper; that he prepared no statement as to how they 
were getting along with the cultivation of the apple orchards, or 
anything of that sort; that he did not understand that he had to 
prepare any statement to the Continental Trust Company about what 
was being done at Green Ridge; that the notes turned over from the 
U. S. Trust Company to the Continental Trust Company were notes 
the U. S. Trust Company held as collateral for Mertens’ note; that 
the other notes had been hypothecated by Mertens in various banks 
throughout the country for money borrowed, i. e., notes being en¬ 
dorsed by the U. S'. Trust Company, “without recourse”; that he 
does not know how much of the letter of July 20, 1914, of the Con¬ 
tinental Trust Company, was Mr. Warden’s authorship, and how 
much was Mr. Mitchell’s authorship. 

Whereupon, the plaintiffs, to further maintain the issues on their 
part joined, offered F. O. Rapponier as a witness, who testified in 
substance as follows: 

Witness was in the employ of Mertens from the beginning of the 
Green Ridge proposition until the Mertens became bankrupt ; that 
at the beginning he had charge of the surveys and planting of the 
property, and after December of 1913, he had also charge 

280 of the physical development of the property, under Mr. Baker; 
that during that time he was living on the property all the 

year; that none of the people visiting the property, presented them" 
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selves to him with the statement that they were representatives of 
either the U. S. Trust Company Company, or the Continental Trust 
Company, as far as he recalls; that he does not recall having taken 
anyone around the property, who stated that he represented either one 
of the trust companies; that Mr. Baker could have done so, and he 
would not have known about it. 

Mr. Poe: “Now, if your Honor pleases, we are prepared to prove 
by this witness the actual condition of the tracts at the time of the 
bankruptcy, but under your Honor’s theory, that would not be rele¬ 
vant, so w r e will not press that.” 

The Court: “Not now, I do not think”; 

that all of the maps in connection with the property were prepared 
under his direction and supervision; plat heretofore offered in evi¬ 
dence was then shown to the witness, and he was asked whether he 
had ever seen it before, and his answer was: 

“I can’t say that I ever saw this particular piece of paper, except 
yesterday, when I pointed out some numbers to Mr. Warden. This 
is a blue print made from one of our tracings”; 

that the tracing from which the blue print was taken, was made at 
the Mertens’ office at Green Ridge, and the lettering looks like the 
lettering of his draftsman; that he thinks the tracing was prepared 
in 1915; that no tracing of this character and completeness had 
been prepared under his supervision prior to 1915 ; that for the first 
two or three years, the only maps in existence were maps on a large 
scale in sections; that when the work got so large, a map was pre¬ 
pared, on which the workings and symbols were placed, i. e., symbols 
indicating the progress of the work on each tract; that he did not 
know anything of the bond issued on 500 tracts until after it 
281 had been placed on record; that no specific instructions had 
been given to him to set aside any number of tracts, approxi¬ 
mately 500; that he afterwards became familiar with the 500 tracts 
under the bond issue; that some of those tracts were shifted from the 
original plats, as prepared; that there was shifting of tracts, so that 
there was a break in the continuity of numbers on the plats; that this 
shifting of tracts began at the beginning, and continued throughout; 
that most of the shifting was done under his direction and at his 
orders; that he was instructed that certain numbers be changed from 
one section or one location to another; that there were such changes 
made in connection with the 500 tracts that were covered by the 
mortgage that was recorded sometime in 1916; that he never checked 
over the number, but there were quite a few; that some of the changes 
on tracts which were under the bond issue, were made around in 1914, 
but some of them were made back in the beginning; that the last 
changes were probably made in 1915; that probably a few were 
made in 1916, but not very many; that 90% of the buildings on the 
property were on tracts that w T ere covered by the bond issue; that 
part of the changes in the tracts were tracts that had buildings on 
them; that he is unable to say whether any of the tracts which had 
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buildings on, were changed as late as 1916, but there were such 
changes as late as 1915, he believes; that there was not a plat in ex¬ 
istence in July, 1914, of the character of the plat offered in evidence; 
that the U. S. Trust Company did not have in its possession a plat 
of this character, so far as his knowledge goes; that the plat of the 
character of the one offered in evidence was prepared in the fall of 
1915; that while the U. S. Trust Company was with the Mertens, he 
had a conference with Mr. Baden, regarding the villa sites, to the 
effect that Mr. Baden wanted a map of the villa sites; that the only re¬ 
quest he has any knowledge of from the Continental Trust Com¬ 
pany for a map or plat was a conference he had with Miss 

282 Will ree about putting the original patent outlines on top of 
the subdivision, which he thinks took place early in the spring 

of 1917; that in describing the tracts and deeds, they were stated as 
being part of certain original tracts of land, like “Canal,” “Rail¬ 
road,” or something like that, and of course these original names did 
not appear on the map. It was merely the subdivision of the land 
as a whole, and thev wanted these outlines to be laid down there to 
show the outline of each one of these by the patent; that this was 
put on a tracing; tracing then handed to witness, who stated that it 
was the tracing on which this had been done; that this tracing was 
; done in January or March, 1917, i. e., the red lines were put on ; that 

[ the plat was still in the possession of the Continental Trust Company 

prior to March, 1917; that the red lines put on the tracing were out¬ 
lines of the original patents showing the original sources of title; that 
the tracing of the names of the original tracts were not put on until 
just prior to the 1st of March, 1917; that the certificate appearing on 
the map dated March 24, 1916, would be true; that the map covered 
those tracts prior to March, 1917, but would not be true; that those 
lines of the original sources of the tracts were on there. 

Cross-examination: 

That all the tracings to which he referred, no one would under¬ 
stand without looking on the map; that they constituted the red 
lines on the face of the map; to locate the different tracts of which 
the big map was composed; that they did not affect the subdivision 
at all; that it was done for the purpose to enable anyone to find out 
where a given lot came from in the chain of title; that it would not 
effect the integrity of the map in the slightest degree; that 

283 the changes in the numbering of the lots commenced at the 
beginning of the transaction, and continued at different 

times all the way through; that the last changes were in 1915, and 
there may have been a few in 1916; that the blueprint map brought 
from the files of the Continental Trust Company is made up of 
sundry small maps; that the map was a growth, and started out 
with subdividing a comparatively small tract, and when another 
piece was subdivided it would either be added to that map, or another 
one made to fit on; that there would be no difficulty in an engineer 
reducing the scale, where there were a series of maps of a body of 
land, by putting them together and making a big map; that the 



170 S. B. COTTE ET AL. VS. T. K. SANDS, ETC., ET AL. 

map produced, of the Continental Trust Company, as the official 
map, he identified as the work of his office, and the work of a 
specific draftsman in his office; that no one else could have put the 
small maps together to make a big map, unless they had the data 
that he had; that if the map w’as turned over in the form that he 
saw’ it in 1914, by the United States Trust Company, and had been 
in the Continental Trust Company since that time, his office put 
those maps together before that date, and he would, under these 
circumstances, be mistaken as to the time it w’as done; that there 
is a part of the subdivision that appears on the map in question that 
w T as not in existence at that time, prior to 1915; that the blueprint 
(i. e., the official map produced by the Continental Trust Company) 
contains tracts that w’ere not on the map, or w’ere not subdivided or 
surveyed. The surveying w’as not completed prior to 1915, unless 
someone else did the surveying, or unless someone else had a map 
which they could add to his maps. 

Redirect examination: 

That the first shifting of tracts w’as done in 1911; that he pre¬ 
pared the map showing the subdivision of section E, and turned 
it over to Mr. H. T. Marsh, who was in charge of the sales end, and 
he generally consulted the witness about the subdivisions, etc., and 
the numbering of the tracts; that Mr. Marsh submitted to the wit¬ 
ness afterwards a rough sketch of the map showing the numbers 
arranged in different order, and that w as something unusual; 
284 he had never seen a map marked up that way before; that 
the numbers usually ran in consecutive order, and the wit¬ 
ness asked Mr. Marsh w’hat his idea was in changing these numbers; 
that there was quite a lot of this done: that the changes were mad rt 
on the tracing, which was a key to all of the other maps; that all 
of the other records w’ould have to be changed to correspond with 
the changes; that the numbers were made in ink, and would be 
erased, and another number put on; that after many changes had 
been made on the tracing, it would become dilapidated, and a new’ 
tracing would be prepared and the old one destroyed; that he does 
not know w’ho made the tracing that the trust company sent up 
to him, but that he did not make it; that he brought the tracing 
dow’n to the Washington office, and that Mr. Biden and he went 
to the trust company’s office w’ith it when it was delivered; that he 
thinks it was delivered to Mr. Warden sometime early in 1916; 
that the tracing was not signed by F. Mertens’ Sons at the time it 
was delivered; that he was not present when it w T as signed. 

Cross-examination: 

That the tracing, from which the blueprint in Court was made, 
is the tracing that was delivered to the trust company. 

Whereupon the plaintiffs, to further maintain the issues on their 
part joined, recalled the witness, William M. Biden, who testified 
in substance as follows: 
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That he was present when the tracing was delivered to the Con¬ 
tinental Trust Company, with Mr. Rapponier; that the tracing was 
not then signed by F. Mertens’ Sons; that he was present 

285 when Mr. Mertens signed the tracing, and he thinks it was 
the day after the map had Veen delivered that it was signed 

by Mr. Mertens; that at the time Mr. Mertens signed the map, he 
also dated it; that the date appearing on the map is the true date; 
that the signature appearing on the map is the signature of F. 
Mertens; that March 24, 1916, is the date he signed it. 

Cross-examination: 

That he saw Mr. Mertens sign it, either the day it was delivered, 
or the day following; that the tracing he saw Mr. Mertens sign is 
the paper that he and Mr. Rapponier delivered; that the paper he 
and Mr. Rapponier delivered was the identical paper that he saw 
Mr. Mertens sign, either the same day, or the next day. 

The witness, F. O. Rapponier, was recalled, and further examined 
on behalf of the plaintiffs, and testified in substance as follows: 

That since last testifying he has compared the maps, and in check¬ 
ing over the blueprint with the tracing, there are several places where 
tract numbers are shown on the blueprint that are not shown on the 
tracing; that the tracing is evidently a copy traced from the blue¬ 
print. 

By the Court: 

“Q. Which is right, the tracing or the blueprint?” A. Well, as 
I did not prepare the tracing, I would say that the blueprint is more 
correct than the tracing, because I do identify the blueprint as being 
my work. 

“Q. Did you say that the numbers were changed on it? A. Yes. 
The tracing—there are numbers on the tracing which do not appear 
on the blueprint, and likewise there are numbers on the blueprint 
that do not appear on the tracing. 

“Q. What does that indicate to ytmr mind? A. Well, it can of 
course be a clerical error in making the tracing.” 

that there are several tract numbers on the blueprint that do 

286 not appear on the tracing at all; that different numbers ap¬ 
pear in their places. 

By the Court: 

“Q. On the tracing, are the numbers in regular series, or do they 
skip? A. In some places they are, and in other places there are 
jumps in the numerical order, which is the same as on the blue¬ 
print.” 

That the blueprint could not have been prepared prior to 1915, be¬ 
cause it contained subdivisions, or a subdivision, which had not been 
plotted out or prepared prior to the end of 1915; that the same 
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subdivision is on the tracing; that there were about one hundred 
tracts that were not plotted out until after the fall of 1915, that 
are included in that subdivision; that some of these one hundred 
tracts are included in the bond issue; that he knows that the sections 
that were not plotted out until the fall of 1915, were not plotted out 
until then, because there was talk of starting the Sales Department 
up again, and they wanted additional territory to sell, and we pro¬ 
ceeded to add these to the tracts; that he talked of starting up 
the Sales Department, in 1915; that the Sales Department of the 
organization, he thinks, was disbanded about the 1st of 1914, or 
probably a little later. (The witness was then requested to take the 
blueprint and point out the sections that were not subdivided or 
plotted until the fall of 1915) ; that all of the tracts which showed 
on the outside of the original boundary lines of the property, and 
section F addition, were added to it; that there were about forty 
tracts in this immediate section; that all but three or four of these 
tracts are covered bv the letters B. T.; that all the tracts in section 
F, that all the outside tracts in the original boundary lines, that 
none of these are covered by the bond issue; that there are about 
fifty or sixty tracts there; that they were not plotted out until the 
end of 1915; that they did not appear on any map at all which he 
had in his possession prior to that time; that in section D, 

287 comprising about fifty or seventy-five tracts, were plotted out 
about the same time in 1915, and were all added at the same 

time that the additions were made. 

Cross-examination: 

That the differences that he mentioned this morning between the 
tracing and the map are comparatively few; that they could very 
easily be clerical errors in making the tracings; that he did not 
make the tracing or the blueprint ; that the blueprint was made 
from one of the tracings which he did prepare; that the maps 
shown by the blueprint could have been assembled on a smaller 
scale by the U. S. Trust Company, if they had the maps in their 
possession; that this could have been done for the outlying parts, 
as well as the inlying parts; that in 1914 he had not made any 
complete map from which the blueprint could have been taken; 
that the blue print was made from a tracing; that he did not make 
the tracing prior to 1914; if it was done before that time, he did not 
do it, but the outlaying parts would have been added the same way 
as any other tract would have been added. 

Redirect examination: 

That the blueprint was reproduction of the tracing that was made 
under his direction; that this tracing was not made until the end 
of 1915. 

288 Whereupon the defendant, The Continental Trust Com¬ 
pany, to maintain the issues on its part joined, called as a 

witness Charles W. Warden, who testified in substance as follows: 
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That lie was in the Courtroom on yesterday and heard the testi¬ 
mony of Mr. Biden; that he heard him make the statement that the 
letter of July 20, 1914, of witness, addressed to the tract purchasers, 
was written either by Mr. Mitchell or in collaboration with witness in 
the office of Mertens; that the statement is wholly incorrect as to its 
having keen written in the office of Mertens or in any way dictated 
by Mr. Mitchell or by anyone else other than witness; that it was 
prepared in the office of the Trust Company at 1405 G. Street; that 
it contains no suggestions or paragraphs by Mr. Mitchell; that he 
never saw, until after the institution of this suit, the letter of Mertens’ 
Sons introduced on yesterday, announcing the change of the trustee¬ 
ship ; that lie knew nothing about it until he saw it printed in the bill 
in this case; that he first saw the letter written bv Samuel J. Henrv, 
President of the United States Trust Company, announcing the 
change of trusteeship, at or about the time of the institution of this 
suit and printed in the bill. 

(The witness was then asked whether he had heard the testimony 
of Mr. Biden and perhaps also the testimony of Mr. Rapponier, about 
the delivery of the tracing of the lots to the Continental Trust Com¬ 
pany in 1916, at or about the time of the issuance of the Green Ridge 
Valley Orchard Company’s bonds, and witness testified in response 
to this question) ; that he never had seen any such tracing or any 
tracing at all among the maps and plats in the possession of the 
Continental Trust Company. 

2<S9 Cross-examination: 

That the blue print was signed by Mr. Mertens on March 24, 1916; 
that the purpose in having Mr. Mertens identify it at that late date 
was that the Continental Trust Company was then about to become 
trustee in the bond issue covering five hundred of the tracts, on 
which tracts there had been written the letters “B. I.”, and the Trust 
Company then brought Mr. Mertens in the office and had him write 
his identification on the map, it being the same map that the Trust 
Company had had since it first took the Trusteeship. 

(The witness was then asked why he had had this certification on 
a plat, because the bond issue covered certain tracts, and did not have 
to have it on the map covering the sales to tract purchasers, for 
whom the Trust Company was the trustee, to which question the 
witness testified) “We of course thought it ke=* to have Mr. Mertens 
completely identify the map that we were holding”. That there was 
no doubt in his mind up to that time that the map was the proper 
map, that the letters “B. I.” were put on the map by those in charge 
of the Trust Department; that when the list of lots came over to go 
under the bond issue, the Trust Company was very careful to see that 
no tract on that list had ever been deeded or that the Trust Company 
held a contract for its deeding; that there was a great deal of check¬ 
ing up done, first to find out that none of the tracts were on that 
particular list, and when he finished the matter, he then put the 
“B. I.” identification marks on those five hundred tracts under the 
l end issue, with the exception of three, which seemed to have been 
under contracts for sale, and those three tracts never went under 
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the bond issue, or the three one thousand dollar bonds against them 
were never issued—one or the other of those details; that the checking 
up was done by the Trust Department. 

290 The witness was then asked: 

Q. “Why did you want Mr. Mertcns to certify to the accuracy 
of the work which had been done by your people? A. We simply 
had him to certify to this official map. 

Q. Well, you knew it was an official map, didn’t you? A. 
Surely we did;” 

That the map had been in the possession of the Trust Company 
since July. 1914; that it was the foundation to protect the tract pur¬ 
chasers; that if the map had not been correct at the beginning, the 
Trust Company would not have been furnishing protection to the 
tract purchasers that it should have. 

The witness was then asked; 

Q. “Did you owe any greater duty to the bondholders under this 
new issue than you did to the tract purchasers? A. The certifi¬ 
cation of Mr. Mertens applied just as much to other tract owners as 
to the bond holders. 

Q. But what I want to know is why did you feel it to be necessary 
to call on Mr. Mertens to certify it? A. I do not know whv it 
was. 

Q. You do not know about that? A. Perhaps we did not notice 
that it had not been certified when it came over there. The map 
was under verv close observation about the time of the bond issue;” 

That in February or March, 1917, a year subsequent to the issue 
of the bonds, the Continental Trust Company discovered that 
Mertens’ title to one of the various tracts on the plot was defective; 
that he was friendly with Mr. Mitchell: that he had no reason to 
believe that Mr. Mitchell was not a thoroughly honest and reliable 
man at that time (referring here to July, 1914, when the circular 
letters were prepared and sent out); that Mr. Mitchell was a business 
man, supposed to be worth one hundred or one hundred and twenty 
five thousand dollars, which he made n the plumbing busi- 

291 ness and was supposed to be perfectly trustworthy and re¬ 
liable; that Mr. Mitchell was a friend of Mr. Bates Warren ; 

that Mr. Bates Warren was Mr. Mitchell’s personal counsel; that 
witness knows Mr. Mitchell is out of this country and he had heard 
that he is in Cuba, where he has been constantly since the time 
of the Mertens’ bankruptcy; that the Continental Trust Company 
assumed the Trusteeship bv a contract from the Mertens in July, 
1914. 

The witness was then asked : 

“Q. Why did you send out any letters at all to the tract pur¬ 
chasers? A. To let the existing tract purchasers know that we had 
assumed—that we had made a trusteeship with the Mertens, and 
would issue deeds as and when they paid for their tracts. 
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Q. That was the object of sending out the letter, is that it? 
A. That was the object of it. 

Q. Did you say that in your letter? Never mind; the letter speaks 
for itself. Didn't you send out this letter at the request of F. 
Mortens’ Sons? A. I think we did.” 

That he cannot recall whether Mr. Mitchell requested it; that if 
Mr. Mitchell showed any interest as to the character of the letter, 
the witness was not influenced by it; that he does not recall whether 
Mr. Mitchell showed any interest or not in the character of the 
letter that was to be sent out; that Mr. Mitchell did not submit to 
him the form of letter that he would like the witness to sign and 
send out; that Mr. Mitchell did not discuss with the witness at all the 
terms of the letter which he was requesting to be sent out; that wit¬ 
ness simply wrote it himself, without any advice or suggestion from 
Mr. Mitchell, except that the letter should be sent out; that 

292 the “whole thing” was turned over to F. Mertens’ Sons to 
be sent out; that witness prepared only the form and turned 

it over to them to be mimeographed and sent throughout the country 
to the tract purchasers; that he did not know that the Mertens Com¬ 
pany at that time were going to send out a communication to the 
tract purchasers, announcing the change; that he did not know that 
the United States Trust Company at the same time was going to send 
out a letter to the tract purchasers, announcing its withdrawal and 
the taking over by the Continental Trust Company of the trusteeship; 
that perhaps it would have been a natural thing to have done, but 
witness has no recollection of it; that there was no reason whey he 
should have known it, and that if he had heard of it, he would 
not have been interested in knowing what kind of communication 
was being sent out, that he would not have been interested at all to 
know what kind of communication F. Mertens’ Sons and the United 
States Trust Company were sending out to tract purchasers as to the 
trusteeship the Continental Trust Company was assuming; that the 
Continental Trust Company was in no wise responsible for any¬ 
thing that the Mertens sent out to tract purchasers; that the Con¬ 
tinental Trust Company was interested in seeing to it that the tract 
purchasers were not misled as to the character of its trusteeship and 
the very limited character and scope of it, as claimed by the Con¬ 
tinental Trust Company. 

That it was not the business of the witness to go to the Mertens’ 
office and inquire as to what kind of literature they were sending out- 
over their own signature. 

Whereupon the defendant, the Continental Trust Company, to 
further maintain the issues on its part joined, called Frank S. 
Bright as a witness, who testified in substance as follows: 

293 That Major Guy Scott, who is now dead, and witness went 
to the U. S. Trust Company, received the papers, the notes, 

etc., from the United States Trust Company on behalf of the Con¬ 
tinental Trust Company, at which time Major Scott was about to be¬ 
come President of the Continental Trust Company: 
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“Q. I will ask you if you got at that time the plat? A. I am as 
positive I got that map at that time as I am of any past event in my 
life. 

Q. That identical map? A. That identical map. 

Q. At that time? A. At that time. 

Q. And you testify that the map remained in your department 
under your direction and guardianship from that time until you left 
the Continental as trust officer? A. It did.” 

that he employed Charles Burr, at that time a draftsman in the Navy 
Department, to make tracings upon the map which was afterwards 
recorded in the clerk’s office of Allegany County; that the tracing 
was made in the directors’ room of the Continental Trust Company; 
that Mr. Burr brought his own drawing board and the witness would 
not permit the map to be taken out of the Continental Trust Com¬ 
pany ; that to the best of the witness’ knowledge the tracing now ex¬ 
hibited to him is the paper; that the certificate with reference to 
tracings in the left hand corner, signed by the witness as trust officer 
of the Continental Trust Company identifies it. 

That the “tracing of Subdivisions of Polk, Canal, Railroad and 
other original tracts into the Green Ridge Valley Orchards, as fur¬ 
nished to the Continental Trust Company by F. Mertens’ Sons”, 
had reference to the tracings in red ink over the top of the map, and 
the purpose of putting that in was that if a man had a certain lot, he 
could identify that lot and if he wanted to know where it came from* 
he could trace the title and that this is the map which the witness 
caused to be recorded; that the signature of Mr. Mertens on the blue 
print was made on March 24, 1916, in the Directors’ room of the 
Continental Trust Company, then located on G. Street, and was made 
in the presence of the witness; that the Continental Trust Company 
was then about to undertake for F. Mertens’ Sons the issuance of a 
bond issue, and the Trust Company was going to use this 
294 map, use the lots carried on this map as the basis of that bond 
issue, and witness asked Mr. Mertens to come and sign that 
map, because it is going to be used for that purpose in addition to 
the purpose for which it had been used up to that time; that this 
very map had been in the possession of the Trust Company from the 
time he got it, and had never been out of its possession so far as he 
knows, that he never got it any place except from the vault of the 
Continental Trust Company; that he has no recollection of Mr. 
Rapponier and Mr. Biden delivering to him a tracing of the property 
in 1916, about the time the bond issue was being prepared for the 
Green Ridge Valley Orchard Company, and that on that day or the 
next day, witness had Mr. Mertens sign the tracing; that witness has 
no recollection of ever having seen Mr. Rapponier until after the 
bankruptcy of F. Mertens’ Sons in 1917; that he has no recollection 
of having had in the possession of the Continental Trust Company 
any tracing before this one was made; that he never saw any tracing 
in the Continental Trust Company until he had this one made; that 
Miss Winfrey was in charge of the Mertens’ business in the Trust 
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Department under the direction of the witness, from the time it was 
taken over. 

That he did not personally put the letter “D” on the various lots 
when they were deeded, but he knew it was being done; that he 
directed that it be done from time to time, and his recollection is 
that it was always done before the deed was delivered; that he has 
no specific recollection that the Continental Trust Company made 
deeds and put in the letter “D” on this plat as early as the fall of 
1914, but when the Continental Trust Company took over the prop¬ 
erty of the United States Trust Company, they had already made 49 
deeds and the tract owners’ rights to deeds were constantly maturing; 
that he has no specific recollection of it being done in any one deed, 
but he has no doubt it was done from the time the Continental 

295 Trust Company took it over. 

Cross-examination: 

Witness states that he was called as a witness in the bankruptcy 
proceedings in Baltimore, but does not recall that he produced to the 
Court a map which was marked for identification as plaintiff’s ex¬ 
hibit #19. 

Witness is then handed a map another blueprint, and on being 
asked whether he ever saw it before, stated that he did not remember 
having seen it and was then again asked whether he recollected 
having testified in the bankruptcy proceedings at Baltimore that he 
had in those proceedings produced a map, to which question he 
answered “I have no recollection of it, if I so testified, I did, of 
course.” 

Let me refresh your recollection that you did produce a map. 
This is your testimony at Baltimore: 

“Q. Have you the various plats that we asked you to produce? 
A. Yes.” This is page 87 of the testimony. (Plats produced and 
handed to counsel.) 

“Q. You have been asked to produce all papers and blueprints 
and maps; is this the only map you have? A. No sir.” (Witness 
produces a bundle of blueprints.) 

“Q. This is not all the maps you have, is it? A. Yes.” 

By the Court: 

“Q. Which is the official map that shows the official numbers? 

“Mr. Poe: That is what I want to ask him. I first want to ask 
him if they have ever recorded any maps among the records of 
Allegany County or anywhere else? 

296 “The Witness: No, sir. 

“By Mr. Poe: 

“Q. Which is the official map? A. This is (indicating). 

“Mr. Poe: We offer in evidence that large map. (Map referred 
to, having been offered in evidence, was marked ‘Plaintiff’s exhibit 
12—4052a 
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#19’, permission being given to the witness to withdraw map from 
the Court room.) 

“The Witness: This is a copy that we have always done business 
with. This has always been treated as the original. 

“Q. When was this adopted as the official plat? A. We took that 
over when we took over the trust. 

“Q. When did you take over the trust? A. July, 1914. 

“Q. And this was the map that was turned over to you at that 
time as the official map? A. Yes. 

“Q. And this is the only map you have ever had or used? A. Yes. 
“Q. I notice a writing on this map ‘F. Mertens’ Sons, by F. 
Mertens, March 24, 1916’,—when was that put on there? A. On 
that date; you will find here certain notations ‘Bond issue'.” 

Redirect examination: 

Witness is shown a letter, dated March 2, 1917, addressed to the 
Orchard Tract owners, signed Continental Trust Company, by Frank 
S. Bright, Trust Officer, whereupon he testified that this letter was 
sent out by the Continental Trust Company under his direction to 
the various tract owners of the property. The letter was marked 
for identification, and is in the following words and figures: 

297 Ernest W. Cook. 

“Member Federal Reserve Association. 

Capital One Million Dollars. 

Surplus One Hundred Thousand Dollars. 

Nathan B. Scott, President. 

Chas. W. Warden, First Vice President ; Bates Warren, Vice Presi¬ 
dent; Wm. T. Galliher, Vice President; G. T. Scott, Vice Presi¬ 
dent; Charles A. Douglas, General Counsel; Frank S. Bright, 
Trust Officer & Secretary; M. J. Winfree, Asst. Secretary; H. L. 
Offutt, Jr., Asst. Treasurer. 

Continental Trust Company. 

Operated under Supervision of the United States Treasury 

Department. 

Washington, D. C. 

March 2, 1917. 

In re Green Ridge Valley Apple Orchards, Allegany County, Md. 

To the Orchard Tract Owner Addressed: 

This institution is receiving from tract owners inquiries of one 
kind and another but chiefly relating to the subject ot title, and in 
order to facilitate the work of answering these inquiries this letter 
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is being sent to all tract purchasers, whether said tracts have been 
fully or partially paid for. 

First. The deeds of conveyance heretofore made by the Con¬ 
tinental Trust Company contain full descriptions of the tracts pur¬ 
chased by metes and bounds, also by sections and by block numbers 
and tract numbers in accordance with the official plat heretofore 
filed with the Trust Company by F. Mertens’ Sons. 

Second. The plat referred to nas not been recorded for the reason 
that its recordation establishes a sub-division, with largely-increased 
taxation as the inevitable result. 

The deeds heretofore executed and delivered describe the property 
conveyed by metes and bounds besides giving the section and tract 
numbers on the plat, hence it was not deemed necessary to record 
plat in order to make the title either valid or marketable, but on ac¬ 
count of the expressed wish of a number of tract owners, we have 
decided to place the plat upon the land records of Allegany County, 
Marvland. 

The entire body of land known as the Green Ridge Orchards prop¬ 
erty is made up of a number of constituent tracts with separate and 
distinct local names, as for illustration, “Deer Range” and the 
descriptions contained in the deeds already executed and delivered 
as a rule make reference to the property conveyed as being part of 
one of the particular sub-tracts above referred to. 

Prior to the recording of the tracts, we are having a competent 
engineer and surveyor locate these original sub-tracts on the plat of 
the entire Green Ridge Valley Orchards property, so that when the 
plat is recorded it will show the location of the different original 
tracts composing the whole, and in this way the tract owners will 
not only find on the plat as recorded the lot, block, section numbers 
of their tracts but the location and extent of the particular sub-tract 
of which the purchaser’s tract is a part, and in this way the task of 
identification and location will be relatively easier, and this work 
will be completed within the next few days, and immediately there¬ 
after the plat will be recorded in the Land Records of Allegany 
County, Maryland. 

Third. All deeds hereafter executed by the Continental Trust 
Company will describe the property by metes and bounds and make 
reference to the section and tract number and will also refer to the 
recorded plat. 

Fourth. The tracts purchased and not yet fully paid for and to 
which, therefore, title has not yet been conveyea, are not in any 
way affected by the bankruptcy proceedings against F. Mertens’ 
Sons, nor by any mortgage or bond issue by them, for the reason that 
the title to this property is in the Continental Trust Company as 
Trustee, and the Continental Trust Company will be glad to answer 
any inquiries which it may receive from the tract owners or pur¬ 
chasers, as it desires in every way to facilitate the work of making 
the title to the tract owners as soon as they are entitled to same. 

Respectfully 

CONTINENTAL TRUST COMPANY. 
FRANK S. BRIGHT, 

Trust Officer ” 
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298 Thereupon the defendant, The Continental Trust Com¬ 
pany, to further maintain the issues on its part joined, called 

as a witness Mary Jane Winfrey, who testified in substance as 
follows: 

That she is the secretary of the Continental Trust Company and 
in July 1914 and throughout the three or four years succeeding that 
date, she was the assistant secretary of this Trust Company; that the 
Mertens’ business, commencing with the taking over of the trustee¬ 
ship in July 1914, was under her supervision under Mr. Bright; that 
she remembers when the papers were brought from the United States 
Trust Company by Mr. Bright, when the Continental Trust Com¬ 
pany first assumed the trusteeship ; Mr. Bright brought the blue print 
map along with the papers, and she believes this one to be the copy; 
that the map and other papers, from that time to the time of the 
bankruptcy proceedings, of Mertens, were under her supervision; 
that the map was kept in the vault; that she thought the people 
under her, who had to do with the handling of the map, were re¬ 
liable and careful; that the map was consulted at all times in cheek¬ 
ing up the receipts of notes and contracts as and when they were 
sent over by F. Mertens’ Sons; that they would use their card index 
first—would go to the card index and see that it had not been entered 
before and then go to the map and locate the tract on the map when 
the contracts came in, and would check up the letter with what it 
said it showed with the map and the contract too; that she believes 
the map was in actual use by the Continental Trust Company 
throughout the Fall of 1914 and w r as consulted continually; that any 
number of clerks who were employed by the Continental Trust Com¬ 
pany would put the letter “D” on the map where it appeal’s in 
numerous places; that they tried to put the letter “D” on when they 
were completing the transaction—when the deed was executed and 
before the copy of the deeds and the cards were returned to the 
files; that the letter “D” was put on concurrently with the 

299 other parts of the contract resulting in the execution of the 
deed; that the letter “D” was put on the map uniformly at 

about the time the deed was executed. 

The witness is then handed a deed, dated August 28, 1914, and a 
letter dated August 28, 1914, to P. L. Logan of Pittsburgh, and asked 
whether she could locate the letter “D” on the map for lot 1, section 
“C,” to which she testified: 

The letter “D” is on lot 1, in section “ C,” corresponding to the 
lot described in this deed dated August 28, 1914; that she knows of 
no tracing being brought and delivered to her or to anyone in the 
’Trust Company by Mr. Biden or Mr. Rapponier in 1916; that the 
“jy s” are any number qf different handwritings, depending upon 
who checked up the deeds. 
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Cross-examination : 

There were not a large number of sales of lots after the Continental 
Trust Company took over the trusteeship. Witness was then asked: 

“Q. You did not have, therefore, very much occasion to refer to 
this plat, did you? A. Well, when they came in we referred to 
them. 

“Q. Nearly all the sales had taken place before the Continental 
Trust Company took over the trusteeship? A. Yes sir. 

“Q. Now, when you received this plat from the United States Trust 
Company, were there any ‘D’s’ on it? A. I could not say so.” 

Witness was connected with the United States Trust Company up 
to November 30, 1911, and thinks she saw, to the best of her recol¬ 
lection, the same plat while she was with the United States Trust 
Company; that it was a large plat of the same general character; that 
when she was with the United States Trust Company she did steno¬ 
graphic work and did not have anything to do with this par- 

300 ticular trusteeship that Company had assumed; that she read 
the letters that are in connection with it; that she had noth¬ 
ing to do with the map or the detail work; that not to her recol¬ 
lection did the map, when it was received by the Continental Trust 
Company, have any marks on it showing that deeds had been given 
for 43 or 48 or 49 tracts before the Trust was transferred to the Con¬ 
tinental Trust Company; that she personally never checked up the 
question of how many deeds had been given by the United States 
Trust Company, but thinks it was done in her department; that she 
cannot say that the “D’s” were put on the map at that time; that 
their records were verified any number of times, but after a period 
of years she cannot say whether a verification was made to see whether 
or not the contracts already executed with the tract purchasers at 
the time the Trust was taken over by the Continental Trust Com¬ 
pany corresponded with the numbers on the map received by the 
Continental Trust Company. That the only occasion she would have 
to refer to the map would be when new contracts came in or they 
were called upon to execute deeds; that the letter of March 2, 1917, 
to the Orchard tract owners, from the Continental Trust Company, 
referring to many inquiries from tract purchasers, referred to the 
period just around the bankruptcy proceedings. The letter is now 
offered in evidence. (This letter has heretofore been incorporated 
in the record at page —.) 

Thereupon the defendant, the Continental Trust Company, to fur¬ 
ther maintain the issues on its part joined, called as a witness Wil¬ 
liam H. Sholes, who testified in part as follows: 

Witness is a member of the Bar and had professional connection 
with the preparation of the papers w T hich resulted in the bond issue 
of the Green Ridge Valley Orchards Company; that he had occa¬ 
sion to examine the map which was in the Continental Trust 

301 Company at that time. He was then asked: 

“Q. Do you identify this blue-print as the map there when you 
first saw it. A. I found that map there. I received a list of the 
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lots, those 500 tracts, from Mr. Biden of Mertens’ Sons. I conferred 
with Mr. Bright and I went to the Trust Company and started at 
first myself to check these lots up with the map to see that there were 
no ‘D’s’ on the lots covered in the proposed transfer to the Green 
Ridge Valley Orchards Company of the 500 lots. I was given that 
map in the Trust Company place, and that map then showed evi¬ 
dence of usage. It was not a fresh blue-print, in other words. 

“Q. Did you notice a great many ‘D’s’ on it at that time? A. Not 
a great many ‘D’s’ not nearly so many as there are now. But the 
task I thought really could be done by some of the clerical force 
there, and I did not complete it.” 

Witness had nothing to do with having the Mertens Company 
put their name on this particular map; that when he first saw the 
map Mertens’ name was not on it; that he did not advise Mr. Bright 
to have Mr. Mertens put his name on it; that in getting lots to be 
put under the bond issue, they found in quite a number of instances 
the tract lots furnished by Mr. Biden did correspond with tracts that 
had the “D’s” on them and that they were sent back to Mr. Biden 
or to the Mertens Company and other numbers substituted until they 
got five hundred numbers of tracts upon which there were no “D’s” 
and no contracts on the map or card system of the Continental Trust 
Company. 

The witness was then asked about the receipt of letters by the Con¬ 
tinental Trust Company from the tract purchasers and the execution 
of deeds to tract purchasers since the bankruptcy proceedings, 
302 which questions were not pressed, whereupon a stipulation is 
offered in evidence in words and figures as follows: 


“Stipulation. 

“It is hereby stipulated this 2nd day of January, 1919, by and 
between the Continental Trust Company, of Washington, D. C., and 
Bartlett, Poe & Claggett, of Baltimore, Maryland, attorneys for cer¬ 
tain tract purchasers, for whom deeds to Mertens’ Orchard tracts are 
to be jointly executed and delivered by the Continental Trust Com¬ 
pany and Henry Shriver, Trustee for the Bankrupt Mertens; that 
for the purpose of determining the stamp war tax required to be 
placed upon the said deeds before delivery thereof to the said tract 
purchasers, the value of each Orchard Tract shall be taken at one 
thousand dollars ($1,000.00), and the stamp war tax of $1.00 to be 
placed upon the deed for each Orchard Tract shall be borne in the 
proportion of one-third thereof by the Continental Trust Company, 
one-third thereof by Henry Shriver, Trustee, and one-third thereof 
by the said tract purchasers; the execution, delivery and acceptance 
of the deeds, the valuation of the Orchard Tracts, for the puipose of 
determining the stamp war tax and the division of the payment of 
the stamp war tax to be without prejudice to the said Continental 
Trust Company and to the said Tract purchasers in a certain suit 
now pending in the Supreme Court in tne District of Columbia, en- 
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titled Sarah E. Cotte, et al. vs. Tucker K. Sands, Receiver of the 
United States Trust Company and the Continental Trust Company. 

CONTINENTAL TRUST COMPANY, 

By C. W. WARDEN, . 

Vice President. 

BARTLETT, POE & CLAGGETT, 

Attorneys for Tract Purchasers 

Thereupon the defendant, The Continental Trust Company, an¬ 
nounced its case as closed. 

303 Before the argument of counsel, the Court said: 

“Perhaps I can limit the argument now by making a finding in 
the case, and that is about the map. I will find that that blueprint 
was turned over to the Continental Trust Company when it took 
over the trust. The only people who are against that are two people 
who came from Mertens’ Sons. One was sitting right here in court, 
and he himself says he saw this juggling going on and thought it 
was mighty queer, and I am not prepared to believe him when he 
says what he did say. The other man was a man named Biden, I 
believe. I am not so clear about it, but I think he knew what went 
on in the office, and I am not prepared to believe him. So, I will 
make that finding.” 

304 The above statement of evidence contains in substance all 
the evidence offered in said case, and the plaintiff now prays 

the court to sign said statement of evidence, which is accordingly 
done, now for then, and ordered to be made a part of the record this 
6th day of August, 1923. 

WALTER I. McCOY, 

Chief Justice. 

We consent to the signing of the foregoing Statement of Evidence. 
(Sgd.) CHAS. A. DOUGLAS, 

(Sgd.) W. H. SHOLES, 

(Sgd.) By J. V. MORGAN, 

Attorneys for Defendant 

Continental Trust Company. 

(Sgd.) CHARLES F. CARUSI, 

H. J., 

(Sgd.) HAYDEN JOHNSON, 

Of Counsel for Pltfj\ 

Endorsed on cover: District of Columbia Supreme Court. No. 
4052. Sara E. Cotte et al., appellants, vs. Tucker K. Sands, re¬ 
ceiver, &c., et al. Court of Appeals, District of Columbia. Filed 
Oct. 10, 1923. Henry W. Hodges, clerk. 
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Conrt of Appeals of the District of Colombia. 


OCTOBER TERM, 1923. 
No. 4052. 


SARA E. COTTE, J. C. GORMAN, and JOHN R. 

MILLER et al., 


Appellants, 


vs. 


TUCKER K. SANDS, as Receiver of United States 
Trust Company, a Corporation, and CONTI¬ 
NENTAL TRUST COMPANY, A 
Corporation, 

Appellees. 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA, IN EQUITY. 


BRIEF ON BEHALF OF THE APPELLANTS. 


STATEMENT. 

This is an appeal from the decree of the Supreme Court 
of the District of Columbia, In Equity, dismissing the Bill 
of Complaint and all intervening petitions filed by the appel¬ 
lants in said Court against the appellees. 

The appellants, referred to herein as tract purchasers, 
numbering about eight hundred, and owning about 1200 
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tracts, at various times subsequent to the year 1910 pur¬ 
chased, at prices varying from eleven hundred dollars to 
three thousand dollars per tract, certain property in what 
was known as Greenridge Valley, Allegany County, Mary¬ 
land, belonging to Frederick Mertens, William M. Mertens, 
Henry F. Mertens and John F. Mertens, trading as F. 
Mertens’ Sons, of Cumberland, Maryland, and which the 
said Mertens had undertaken to develop into a great com¬ 
munity apple orchard. The contracts covering each orchard 
tract so purchased were of the same general character and 
tenor as to all essential provisions, except as to price. Sev¬ 
eral forms of such contracts are scattered throughout the 
Record and will be found on pages 22 and 23, 24 and 25, 
148 and 149, 154 and 155. The property purchased in each 
instance consisted of five acres of land purporting to be al¬ 
ready planted, five acres of adjoining unplanted land and 
one resident lot ten thousand square feet in size. The pro¬ 
vision in the contract relating to the five acres of planted 
land reads as follows: 

“Five acres of land already planted bv you during 
the planting season of , comprising a 

five-acre commercial apple orchard, planted fifty trees 
to the acre, which you are to take care of and cultivate 
for me for a period of five years from date of planting 
without additional cost. You are to deliver to me at 
the expiration of five years a five-acre commercial apple 
orchard, each acre thereof containing not less than fifty 
trees. Amy and all profits made in the meantime from 
the production of apples in this orchard is to be paid 
over to me as the same is realized, I reserving the privi¬ 
lege of relieving you at any time of the care and man¬ 
agement of the orchard upon payment in full of the 
purchase price.” 

The contract was in the shape of a letter addressed by the 
purchaser to F. Mertens’ Son s and accepted by F, Mertens’ 
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Sons, and accepted also by the United States Trust Ccnafr- 
pany, or by the Continental Trust Company, as the cast 
might be, all such contracts entered into prior to July 20, 
-1014, being accepted by the United States Trust Company, 
and all contracts entered into subsequent to July 20, 1914, 
being accepted by the Continental Trust Company, the Con¬ 
tinental Trust Company having succeeded the United States 
Trust Company as trustee on that date. The purchase price 
for each tract was payable partly in money and partly in 
series of notes maturing over a period of five years. The 
contract expressly provided that the first payment was to be 
made to the trustee, and that all notes were to be drawn to 
the order of the trustee. The contract further provided for 
the execution of a warranty deed for the property to the 
purchaser upon the full payment of the purchase price. In 
the course of time, (through alluring prospectuses and a very 
active sales force, a great number of tracts were sold to the 
general public, especially during the years 1911, 1912, 191 r > 
and 1914, the number of tracts so sold aggregating about 
eighteen hundred, and the purchase price thereof actually 
paid exceeding three million dollars. The enterprise was, 
of course, doomed to failure from the very beginning, as all 
such enterprises are, and when the crash finally came in the 
spring of 1917 it was discovered that large sums paid in by 
the tract purchasers had been wasted and dissipated by the 
Mertens upon outside ventures, that none of the orchard 
tracts were in fact commercial apple orchards; that the 
tracts had not been properly cared for and cultivated; that 
about 40 per cent, were practically valueless, and that' the 
remaining 60 per cent, were planted with apple trees, the 
average growth of which did not exceed two and a half years, 
and all incapable of bearing fruit for a period of years to 
come. It also appeared that neither the United States Trust 
Company, while it acted as trustee, nor the Continental Trust 
Company, during its period of trusteeship, made any at- 
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tempt to exercise any supervision over the apple orchard 
enterprise or over the expenditure by the Mertens in the care 
and cultivation of the orchard tracts, of the payments made 
by the tract purchasers from time to time under their con¬ 
tracts of purchase. That there never was an examination of 
the books of the Mertens bv the United States Trust Com- 
pany or by the Continental Trust Company, nor was there 
ever a request by the 'Continental Trust Company, or by the 
United States Trust Company for any written or oral report 
from the Mertens showing the progress of the work, or for 
any statements from the Mertens showing the expenditures by 
them on the apple orchard project (Record, pp. 136, 141, 
163), and that no personal examination was ever made of the 
tracts by an expert on behalf of the United States Trust 
Company or the Continental Trust Company. On one occa¬ 
sion Mr. Bright, trust officer of the Continental Trust Com¬ 
pany, visited the property, as did also a Mr. Eamshaw and a 
Mr. Samuel J. Prescott and Mr. Charles W. Warden, the two 
former being members of the finance committee of the Con¬ 
tinental Trust Company, and the latter being vice-president 
of the said company. Mr. Bright, in speaking of his one 
visit, said: 

“I would not have known anything about it. My 
report would not have been of any value.” (Record, p. 
147.) 

“My real purpose in examining the property was to 
see that it was security for the loan.” (Record, p. 148.^ 

Mr. Warden, in speaking of the visit of Messrs. Bright, 
Earnshaw and Prescott, said: 

“Mr. Bright was not an orchard expert and only un¬ 
derstood it in a general way; Mr. Eeamshaw was a 
farmer and a business man, and a very high-grade busi¬ 
ness man, and so was Mr. Prescott; and these three men 
had a very keen intelligence as to whether it was gen- 
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erallj feasible for the Continental Trust Company to 
take over the trusteeship, and also whether it would be 
safe security as a loan proposition; the Board of Di¬ 
rectors of the Continental Trust Company were perfectly 
willing to accept the judgment of Messrs. Eamshaw, 
Prescott and Bright as to the progress of the orchards.” 

• 

Mr. Warden’s one visit was not paid until 1915, and the 
visit of Messrs. Eamshaw and Prescott was after July, 1914 
(Record, p. 80). Indeed, the Continental Trust Company 
stoutly and boldly maintains that its only obligation as trus¬ 
tee was to convey a good title to the tracts purchased by the 
tract purchasers upon the payment of the full purchase price, 
and that no duty or obligation rested upon it to exercise any 
supervision whatsoever over the enterprise or over the expen¬ 
diture by the Mertens of the tract purchasers’ money, and that 
the tract purchasers, therefore, had no just cause of complaint 
against it, because it, in fact, failed to exercise any such 
supervision and because it turned over to the Mertens after 
its own loans to them were repaid, the money and notes de¬ 
livered to it by the tract purchasers as fast as they were 
received by it, and from that time on washed its hands of 
any responsibility as to their application. This contention 
of the Continental Trust Company was upheld by the lower 
court, and the bill filed by the appallants was accordingly 
dismissed. 

As already stated, the United States Trust Company was 
succeeded by the Continental Trust Company on July 20, 
1914. In connection with this change in trustees the follow¬ 
ing letters were sent to all of the then existing tract pur¬ 
chasers : 
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Mary lan d-George’a Greek 
Coal Min-. 

Boat Builders. 

Saw Mills. 

Lumber Manufacturers. 


Mt. Vernon & Marshall Hall 
Steamboat Line. 
Chesapeake & Ohio Canal 
Boat Line. 

Green Ridge Valley 
Orchards. 


F. Mertens’ Sons. 

(Cumberland, Maryland.) 

Washington Office: Woodward Building. 

Washington, D. C., July 21, 1914. 

To owners of Green Ridge Valley Orchard property: 

We desire to notify you of the,transfer of the Trusteeship 
of the Green Ridge Valley orchards. 

It became necessary to make such transfer because of the 
liquidation of the affairs of the United States Trust Com¬ 
pany. 

The Continental Trust Company was selected, aftercareful 
consideration, from the applications which we had from 
several Trust Companies. It is a strong, conservative Com¬ 
pany from the standpoint of assets as well as its personnel. 

This transfer makes no change whatever and carries with it 
no significance, as the new Trustee simply carries out the 
duties and obligations of the old Trustee, all the business 
being carried on along identically the same line as originally 
planned and agreed. 

Very truly yours, 

F. Mertens’ Sons, 


Per F. Mertens. 
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United States Trust Company. 
Capital $1,250,000. 


Under United States Treasury Department Supervision. 
Eldridge E. Jordan, Chairman of the Board. 
Lawrence O. Murray, President. 


Arthur Lee, Vice-President 
Samuel J. Henry, Vice- 
President and Treasurer. 
James H. Baden, Secretary. 
William C. Worthington, 

Assistant Treasurer. 


Balch B. Wilson, 

Assistant Treasurer. 
Luther E. Schreiner, 

Assistant Treasurer. 
Wade H. Ellis, 

R. Golden Donaldson, 

Counsel 


Washington, D. C., July 20, 1914. 

To purchasers of Green Ridge Valley Orchards: 

We desire to inform you that we have transferred to the 
Continental Trust Company of Washington, D. C., the trus¬ 
teeship heretofore existing between this Company and Messrs. 
F. Merten s’ Sons, for the Green Ridge Valley orchards, and 
that you can have entire confidence in the new trustee. 

This change was made necessary by the fact that the 
United States Trust Company has discontinued operations 
and is closing up its affairs. 

In relinquishing our trusteeship, we desire to state that we 
have never had a business connection of a fiduciary nature 
more satisfactory than our trusteeship for Messrs. F. Mer- 
tens’ Sons. 

Very truly yours, 

S. J. Henry, 

Vice-President. 

H/F. 

Biden Ex. 3. 

1/17/23. 
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Capital One Million Dollars. 

Surplus One Hundred Thousand Dollars. 
Continental Trust Company. 

Operated under Supervision of the United States Treasury 

Dept., Washington, D. C. ( 

Nathan B. Scott, President. Wm. T. Galliher, 

Chas. W. Warden, Vice-President. 

First Vice-President. Charles A. Douglas, Counsel. 
Bates Warren, Frank S. Bright, Trust 

Vice-President. Officer and Secretary. 

July 20, 1914. 


To purchasers of Green Ridge Valley Orchards: 

We desire to say that there has been transferred to us, the 
trusteeship of Green Ridge Valley Orchards, heretofore 
vested in the United States Trust Company, which transfer 
is made necessary by reason of the last named corporation 
retiring from business. 

-» We will handle the business pertaining to the trusteeship in 
strict accordance with the letter and spirit of existing con¬ 
tracts, and assure you of careful, punctual and responsible, 
fiduciary serviceT - ’ 

We have known F. Merten s’ Sons as very high responsible 
business men, and have been acquainted with the Green Ridge 
Valley Orchards from their inception in the Spring and 
Slimmer of 1910, and from a number of inspections made at 
various times bv several of our officers and directors, we 
believe that the property and its growing apple trees are 
having judicious and intelligent care along modern horticul¬ 
tural lines. 

Yours truly, 

C. W. Warden, 

Vice-President. 

PPt’fs’ Exhibit No. one. 

Defts’ —. Date 1-11-23. 
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Prior to the sending out of these letters, to wit, June 27, 
1914, the Continental Trust Company had entered into a 
contract with F. Mertens’ Sons, which contract provided for 
the taking over of the trusteeship and for the advancing by 
the Continental Trust Company to F. Mertens’ Sons of 
$166,500 in order to enable F. Mertens’ Sons to pay in full 
its existing indebtedness to said United States Trust Com¬ 
pany. At that time F. Mertens’ Sons were indebted to the 
Continental Trust Company in the amount of $80,500, for 
which the Continental Trust Company held no collateral 
security. The indebtedness of F. Mertens’ Sons to the United 
States Trust Company was secured by tract purchasers’ notes 
in the approximate amount of $400,000. The contract of 
June 27th provided for a transfer of these notes to the Con¬ 
tinental Trust Company as collateral security not only for 
the $166,500, the new advance, but also for the existing in¬ 
debtedness of F. Mertens’ Sons to the Continental Trust 
Company of $80,500, for which up to that time the Conti¬ 
nental Trust Company had no collateral security, and pro¬ 
vided also specifically that the said indebtedness of $80,500 
should be paid out of the first proceeds from the notes (Rec¬ 
ord, p. 130). 

Section (a) of Article III of said contract of June 27th 
reads as follows: 

Article III. 

(General Provisions.) 

(a) It is further agreed that the party of the 
second part shall not be bound by any statements 
or representations made by any person or persons 
whatever not contained in the circular letters and 
other literature pertaining to said property and 
duly signed by it, it being distinctly understood 
and agreed that the parties of the first part and 
their employees and representatives shall not be 
deemed in any sense or to any extent the agents of 
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the party of the second part, and in order to more 
effectually protect and save harmless the party of 
the second part against any such statements or rep¬ 
resentations, the party of the second part shall have 
the right to require the purchaser of any of said 
lots and parcels of land, before the receipt from said 
purchaser or purchasers of any payments on ac¬ 
count of the said contracts of purchase, or before 
executing to said purchaser or purchasers a deed of 
conveyance to the property purchased; to sign a 
waiver of any such claims against the party of the 
second part on account of an alleged statement or 
representations alleged to have been made with 
reference to the property so purchased or contracted 
to be purchased. And said party of the second part 
shall net he resjwnsible for the care or cultivation 
of any of said orchards planted or to he planted by 
the parties of the first part, and shall have the right 
in making any deeds to purchasers so to exempt it¬ 
self from liability for care and cultivation for 
orchards so deeded. (Italics ours.) 

The loan called for by the said contract was made by the 
Continental Trust Company to F. Mertens* Sons and the col¬ 
lateral called for therein was duly delivered, subject to some 
slight modification, as explained by the witness Biden (Rec¬ 
ord, p. 163) and the witness Considine (Record, p. 167). 

The $80,500 indebtedness of Mertens’ Sons to the Conti¬ 
nental Trust Company was afterwards repaid out of the 
proceeds of the notes delivered in accordance with the said 
contract of June 27, 1914 (Record, p. 141). The contract 
of June 27, 1914, had of course been preceded by a proposal 
from F. MertenSons that the trusteeship of the Mertens , 
property be taken over by the Continental Trust Company 
and that a loan be made F. Mertens* Sons in connection 
therewith (Letter from F. Mertens’ Sons to Continental 
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Trust Co., Record, page 122.) The proposal had been 
brought before the Executive Committee of the Continental 
Trust Company and in the minutes of that company there 
will be found the following: 

“Upon motion of Mr. Bates Warren, and after full 
discussion, it was resolved that the proposal made by 
F. Mertens’ Sons for the granting of a loan, as re¬ 
quested in their letter submitted (this is the letter of 
December 13th, 1913, heretofore set out in full at 
page 122) and for the talcing over of the trusteeship of 
the Mertens’ property, be passed, provided that the 
transfer can he made in such way as to secure the Trust 
Company from liability with the guarantee that it shall 
in no way he liable for cultivation, planting, or care of 
the orchards (Italics ours.) 

“Upon demand for aye and no vote, Messrs. Scott, 
Warden, Warren, Eamshaw, Trimble and G. T. Scott 
voted aye. Mr. Prescott declined to vote, because not 
sufficiently advised.” 

When the case was taken up for consideration by Mr. 
Chief Justice MeCov it was understood between the Court 
and the parties that the Court would only hear evidence 
bearing upon the issue of the liability, if any, of the ap¬ 
pellees, or either of them, to the appellants, or any of them, 
and that the Court, would not go into questions of account 
nor receive evidence relating to matters of account. (Rec¬ 
ord, p. 90.) 

The appellants, therefore, called to the stand as witnesses 
only three tract purchasers, namely, Arthur J. Grymes, J. 
H. Chappell and Caroline A. Ready. Each of these wit¬ 
nesses was a party-plaintiff to the suit, and each testified that 
he or she had received and read and relied upon the letter 
of July 20, 1914, from C. W. Warden, vice-president of the 
Continental Trust Company, addressed to purchasers of 
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Green Ridge Valley orchard tracts, above set out. Each 
witness also exihibited and filed his or her contracts of pur¬ 
chase, which are set forth in the Record on pages 148-149, 
154 and 155. While the witness Grymes was on the stand 
counsel for the appellants offered to prove by him, and, if 
necessary, by numerous other witnesses, the following: 

“That in manv instances the tracts that were deeded 

c 

to tract purchasers were tracts upon which little or none 
of the money paid by the tract purchasers into the trust 
company had been expended.” 

Counsel for the Continental Trust Company thereupon 
objected, and the objection was sustained bv the Court. 
(Record, p. 153.) 

The witness Grymes was then asked the following ques¬ 
tion : 

“What was your understanding of the obligation of 
the United States Trust Company or the Continental 
Trust Company as to supervision over the enterprise 
and over the expenditure by the Mertens of your pay¬ 
ments in the care and cultivation of the orchard tracts 
purchased by you?” 

Counsel for the Continental Trust Company thereupon 
objected, and the objection was sustained by the Court. 
(Record, p. 153.) 

This same question was later on asked the witness Chap¬ 
pell. Counsel for the Continental Trust Company objected 
to his answering it, and the objection was sustained by the 
Court (Record, p. 156.) 

Later on, when the witness Caroline A. Ready was on the 
stand, the Court allowed her to answer the same question 
which the Court had not permitted the witnesses Grymes 
and Chappel to answer. 
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(The witness’ answer will be found on the bottom of page 
158- and top of page 159.) 

This change of ruling by the Court proved embarrassing to 
the plaintiffs, because the witnesses Grymes and Chappell 
had by that time left the city, and, therefore, could not be 
recalled. A discussion then took place, in the course of 
which the Court stated as follows: 

“We started out, and I hope we will succeed in reach¬ 
ing the point here without going to the auditor, where 
I can determine rightly or wrongly on all the evidence 
that ought to be addressed to the question, whether a 
case for accounting has been made out. So far as that 
proposition is to be determined, as to whether or not 
certain people did put a certain interpretation on this 
situation, I cannot determine in advance—or I am not 
going to determine in advance of the case going to the 
auditor, if there is a large number of them. Now, have 
we come to that point where I have got to rule upon that 
proposition ?” 

(Mr. Poe, one of the counsel for the plaintiffs, then 
suggested to the Court that if the Court reached the 
conclusion that there was a constructive trust in favor 
of all those tract purchasers who interpreted the peculiar 
wording of the contract of purchase, and the peculiar 
wording of the letter of July 20, 1914, signed by C. W. 
Warden, as imposing upon the Continental Trust Com¬ 
pany an obligation to exercise supervision over the ap¬ 
ple orchard enterprise, and to exercise reasonable care 
and diligence in seeing that the tract purchaser’s money 
was properly expended in the care and cultivation of his 
orchard tracts, then it was not necessary to examine any 
more tract purchasers on that point, but the case should 
then be referred to an auditor for the purpose of ascer¬ 
taining what tract purchasers had in fact relied upon 
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such an interpretation of the contract of purchase and 
the letter of July 20, 1914.) The Court replied: 

‘T think perhaps that suggestion of Air. Poe clears 
the matter up.” 

In the argument on the law reference will be made almost 
entirely to the Continental Trust Company, as the United 
States Trust Company has been dissolved and there are no 
assets in the hands of Tucker K. Sands, its receiver. 

From the time that the 'Continental Trust Company be¬ 
came substituted trustee on July 20, 1914, it received many 
hundreds of thousands of dollars from tract purchasers in 
payment of notes previously given as part of the purchase 
price of tracts purchased prior to July 20, 1914, and many 
thousands of dollars from tract purchasers for tracts pur 
chased subsequent to July 20, 1914. $80,500, plus interest 

thereon, of this money was immediately applied by the Con¬ 
tinental Trust Company to the payment of the pre-existing 
indebtedness of $80,500 and interest thereon of said F. Mer- 
tens Sons to it, already mentioned. $147,000, plus interest, 
was applied on account of the Mertens indebtedness to it of 
$147,000, plus interest, for money loaned to pay olf the in¬ 
debtedness of the said F. Mertens’ Sons to the United States 
Trust Company, above mentioned. The balance of the 
money thus received from the tract purchasers was either re¬ 
tained by the Continental Trust Company to pay off loans 
made by it to F. Mertens’ Sons subsequent to July 20, 1914, 
or was turned over bv the Continental Trust Company to F. 
Mertens’ Sons, to be used by them as they might see fit with¬ 
out any supervision being exercised by the Continental Trust 
Company over the expenditure of such sum. 

While the witness Considine, head bookkeeper of F. Mer¬ 
tens’ Sons from the spring of 1912 to the fall of 1916, was 
on the stand as a witness for the appellants, the following 
occurred: 
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“Q. Do you know the amount of tract purchasers' 
notes in existence in July, 1914 ? 

“Question objected to, whereupon Mr. Poe stated that 
the purpose of the offer of proof was to show by the wit¬ 
ness, who was bookkeeper during this period, and fa¬ 
miliar with the books, and has the books here, that the 
tract purchasers’ notes in existence at the time Con¬ 
tinental Trust Company took the matter over, amounted 
to $2,300,000.00, and that from the time the Conti¬ 
nental Trust Company took over the trusteeship, down 
to the time of the failure, $1,500,000.00, substantially, 
of tract purchasers’ notes were paid, and that the ex¬ 
penditures on the orchards during that same period 
amounted to $350,000.00 (whereupon plaintiffs’ counsel 
stated that the offer at this point would not be pressed, 
in view of the understanding between the counsel for 
both sides and the Court that only the main question of 
liability of the trust company was to be considered, and 
all questions of receipts and expenditures of purchasers’ 
money were to be taken up before the auditor, in the 
event that the Court decided that there should be an 
accounting by the Continental Trust Company).” J 

While the witness Rapponier, who had had charge of the 
physical development of the orchard tracts for the Mertens 
from the inception of the enterprise, was on the stand as a 
witness for the appellants the following took place: 

“(Mr. Poe): Now, if your Hpnor pleases, we are pre¬ 
pared to prove bv this witness the actual condition of 
the tracts at the time of the bankruptcy, but under your 
Honor’s theory that would not be relevant, so we will 
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not press that. 

“(The Court): Not now, I do not think.” 

From this statement of facts it will appear, therefore, that 
the sole question before this Court is whether the Court 
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should order an accounting between the Continental Trust 
Company and the appellant tract purchasers and direct that 
the papers be referred to an auditor to state such an account 
and to take testimony in connection therewith. 

The assignments of error are as follows: 

1. That the trial court erred in holding, upon the plead¬ 
ings and evidence, that the defendant, Continental 
Trust Company, was neither an express nor an implied 
trustee for the plaintiffs of the money or any part 
thereof paid to it bv the plaintiffs under their respec¬ 
tive contracts of purchase. 

2. That the trial court erred in holding that the defend¬ 
ant, Continental Trust Company, upon the pleadings 
and evidence, was under no obligation to the plaintiffs 
to see that the money or any part thereof paid by the 
plaintiffs to it, under their respective contracts of pur¬ 
chase, be applied to the planting, cultivation and care 
of the respective tracts purchased by the plaintiffs. 

3. That the trial court erred in holding that the defend¬ 
ant, Continent! Trust Company, upon the pleadings 
and evidence, was under no other obligation to the 
plaintiffs than to see that each, upon completion by him 
of the payments required by the terms of his contract, 
receive a deed for the ten acres of land contracted to 
be purchased, and without regard to the planting, culti¬ 
vation and care of five acres of said tract in apple 
orchards. 

4. That the trial court erred in holding, upon the plead¬ 
ings and evidence, that the defendant, Continental 
Trust Company, was not required to account to the 
plaintiffs respecting the application of money or any 
part thereof paid by the plaintiffs to it under their 
respective contracts of purchase. 
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5. That the trial court erred in refusing to permit the 
plaintiff, Arthur J. Grymes, to testify respecting his 
understanding of the obligation of the United States 
Trust Company, or the defendant, Continental Trust 
Company, as to supervision over the apple orchards 
enterprise, and over the expenditure 'by F. Mertens’ 
Sons of the payments made by the said plaintiff in the 
care and cultivation of the apple orchard tracts pur¬ 
chased by him. 

6. That the trial court erred in dismissing the bill of 
complaint. 


ARGUMENT. 

The appellants contend that under the authority of Anglo - 
American Savings & Loan Association vs. Campbell et al., 
13 Appeal Cases D. C. 581, decided by this Court December, 
1898, and the peculiar and special facts and circumstanoes 
of this case, the funds received by the Continental Trust 
Company from the tract purchasers in payment of their 
tracts were impressed with a trust in favor of said tract pur¬ 
chasers and that the Continental Trust Company was liable 
therefor to the tract purchasers at least to the extent of any 
pecuniary benefit derived therefrom by it for a failure on its 
part to exercise reasonable care and diligence over the ex¬ 
penditure by the Mertens of the funds received from the tract 
purchasers in the care and cultivation of the orchard tracts 
purchased by them, the amount of such liability to be deter¬ 
mined by a proper accounting between the Continental Trust 
Company and the tract purchasers. 

Or to express it a little differently, the appellants claim 
that the United States Trust Company and the Continental 
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Trust Company entered into and assumed a trust relation¬ 
ship with the appellants and all other tract purchasers indi¬ 
vidually and as a class, and by reason of such relationship 
became bound to exercise in the interest and for the protec¬ 
tion of the appellants and all other tract purchasers individ¬ 
ually and as a class a reasonable degree of care, diligence and 
supervision over the expenditure by F. Mertens’ Sons of the 
money paid from time to time by the appellants and all 
other tract purchasers, in order that said money might be 
properly applied to the care and cultivation of the orchard 
tracts purchased by the appellants and all other tract pur¬ 
chasers, and not wasted and squandered in outside ventures 
in no wise connected with said apple orchard enterprise. 

It is admitted that the appellees not only did not discharge 
this obligation but made no attempt to discharge it. 

If the Court,, therefore, finds that the appellees owed such 
an obligation to the appellants, it follows of course that the 
appellants are entitled to an accounting from the appellees 
as prayed for in the appellants 7 bill. 

As already stated, our argument will be devoted entirely 
to the liability of the Continental Trust Company. We do not 
contend that the Continental Trust Company is in any way 
responsible for the actions or for breaches of duty on the part 
of the United States Trust Company because of its assump¬ 
tion of the duties and obligations of that company, or for 
any other reason. We are merely trying to hold the Con¬ 
tinental Trust Company liable for its own neglect of the duty, 
which it manifestly owed to the tract purchasers, viz., to 
see to it by the exercise of reasonable care and diligence on 
its part that the money of the tract purchasers was not 
squandered, wasted or diverted by F. Mertens’ Sons, but was 
honestly and properly applied to the care and cultivation of 
the orchard tracts as called for 'by the contracts of purchase. 
In support of our contention we rely upon the language of 
these contracts of purchase, the letter of July 20, 1014, from 
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C. W. Warden, vice-president of the Continental Trust Com¬ 
pany, addressed to the tract purchasers, the resolution of the 
executive committee of the Trust Company accepting the 
trusteeship, and the contract of June 27, 1914, between F. 
Mertens’ Sons and the Continental Trust Company. Let us 
examine these four papers in their order: 

1. The Contract of Purchase. 

Its substance lias already been set forth in the early part 
of this brief. It purports to secure to the tract purchaser at 
the expiration of live years, provided he makes the pay¬ 
ments called for thereby, a commercial apple orchard of five 
acres, planted fifty trees to the acre, F. Mertens' Sons assum¬ 
ing the care and cultivation of this tract during this period 
of five years and guaranteeing at the expiration of that period 
that the tract will be a five-acre commercial apple orchard. 
The contract, however, is not merely between the tract pur¬ 
chaser and F. Mertens’ Sons, but a trust company is also 
brought into the transaction. Nothing is said in the con¬ 
tract about the title to the land being in the trust company, 
nor is the letter to the tract purchaser addressed to the com¬ 
pany, but only to F. Mertens’ Sons. The letter, however, 
does refer to a trustee, and the trust company is mentioned 
as trustee, and the purchase price, whether in money or in 
notes, is made payable only and solely to the trustee, and 
the contract is accepted by the trust company. The contract 
on its face is, to say the least, very equivocal in meaning as 
far as the obligation of the trust company is concerned. The 
contract was not prepared by the tract purchaser, but by the 
other parties to it. If, as is now claimed by the trust com¬ 
pany, the only obligation resting upon the trust company 
from having signed the contract was to deliver to the tract 
purchaser upon the full payment of the purchase price a 
deed for so many acres without regard to the character or 



condition of the tract, it would have been very easy to have 
so stated in the contract. The purchaser would have then 
known that all the provisions therein relating to payment 
only and solely to the trust company were idle and afforded 
him no protection whatsoever, and that he might just as well 
in the first instance have made his payments to F. Mertens’ 
Sons, and that the only object of introducing a trust com¬ 
pany into the transaction was for the purpose of protecting 
tiie bare, naked, legal title to the land purchased, and this, 
too, as was afterward discovered, only in the event that the 
trust company remained solvent during the period of the 
transaction, as not only the bare, naked, legal title to the 
land was in the trust company, but also the sole 'beneficial 
ownership, so far as the pulblic records disclosed. This, how¬ 
ever, was all carefully withheld from the innocent tract pur¬ 
chaser, and it is idle to assert that the form of the contract 
was not calculated to deceive and mislead, even though that 
may not have been the actual intention of the framers there¬ 
of. The natural deduction from the peculiar wording of the 
contract and from the repeated emphasis therein of the ne¬ 
cessity of the first payment, and of all subsequent payments, 
whether by checks or notes, being made payable to the trust 
company, would be that the purchaser would be benefited in 
some way at least and would be receiving some kind of pro¬ 
tection by making payments to the trust company instead of 
directly to F. Mertens’ Sons. What would be more natural 
than that the tract purchaser should believe that the trust 
company would discharge some function favoraible to him in 
disbursing the money that it had received from him ? These 
would be natural and reasonable deductions from the con¬ 
tract of purchase even standing alone. When, however, it is 
considered in connection with the letter of July 20, 19*14, 
no other inference is reasonable or probable. Mrs. Ready’s 
testimony makes it perfectly plain and clearly shows the im¬ 
pression created thereby in the mind of the ordinary tract 
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purchaser. She was completely mislead, and the witness 
Grymes and the witness ’Chappell, if they had been permitted 
by the Court, would have testified along the same lines. 

2. The Letter of July 20, 1914. 

As this letter is brief, we will again reproduce it: 

July 20, 1914. 

To purchasers of Green Ridge Valley Orchards: 

We desire to sav that there has been transferred to us the 
trusteeship of Green Ridge Valley Orchards, heretofore 
vested in the United States Trust Company, which transfer 
is made necessary by reason of the last-named corporation 
retiring from business. 

We will handle the business pertaining to the trusteeship 
in strict accordance with the letter and spirit of existing con¬ 
tracts, and assure you of careful, punctual and responsible 
fiduciary service. 

We have known F. Mertens’ Sons as very high, responsible 
business men, and have been acquainted with the Green 
Ridge Valley Orchards from their inception in the spring 
and summer of 1910, and from a number of inspections 
made at various times by several of our officers and directors, 
we believe that the property and its growing apple trees are 
having judicious and intelligent care along modem horti¬ 
cultural lines. 

Yours truly, 

C. W. Warden, 

Vice-President. 

It can hardly be seriously contended that this letter was 
not bothi false and misleading in view of the explanation at¬ 
tempted to be given it by the witness Warden, the signer. 
He says that the Continental Trust Company was just send- 
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ing to the tract purchasers “a little message of information,” 
to the effect that the Continental Trust Company was suc¬ 
ceeding the United States Trust Company as trustee and 
would hold the lands and make the deeds as the United States 
Trust Company would have done. (Record, page 141.) 

How easy it would have been to have said this in simple 
and concise language if that had been the real purpose of the 
letter, and yet one finds in the letter no reference to holding 
the lands and making the deeds. On the contrary, the letter 
says: “We will handle the business pertaining to the trus¬ 
teeship in strict accordance with the letter and spirit of 
existing contracts and assure you of careful, punctual and 
responsible fiduciary service.” What was meant by the 
“spirit of existing contracts” and of “careful, punctual and 
responsible fiduciary service’* if all the while the only duty 
resting upon the Continental Trust Company was to hold the 
mere naked, legal title to the land until the purchase price 
was paid and then deliver the deed therefor? Why, also, 
was it necessary to have referred to F. Mertens’ Sons as 
very high, responsible business men ? And, finally, why did 
the letter after referring to a 4 years familiarity with the 
situation end up with the statement that the property and 
the growing apple trees were having judicious and intelli¬ 
gent care along modern horticultural lines? The statement 
was not true and was either knowingly false or was made in 
utter disregard of whether it was true or false. So, also, as 
to the statement that a number of inspections had been made 
at various times by several of the officers and directors of 
the Continental Trust Company. The inspection of Warden, 
the writer, according to his testimony, did not take place until 
a year after the letter was written (Record, page 141). The 
inspection of Bright, according to Bright’s own admissions, 
meant nothing and was of no value (Record, page 147). An d 
the inspection of Prescott and Eamshaw was of the most 
casual kind, neither of them being officers of the trust com¬ 
pany, but members of the finance committee and was not 
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made until after the letter was written (Record, page 80). 
Biden’s characterization and explanation of the letter is 
evidently the true and correct one. It is to be remembered 
that this letter was one of three. Of the other two, one was 
from the United States Trust Company, the retiring trustee, 
and the other from F. Mertens’ Sons, the chief beneficiary. 
A change in the trusteeship was taking place and the tract 
purchasers must not be alarmed. It was necessary, there¬ 
fore, that the letter should u set well” with the purchasers 
whose notes were still unpaid. These outstanding notes ag¬ 
gregated hundreds of thousand of dollars and it would not 
do to have these purchasers begin to make inquiries or ask 
embarrassing questions as to the progress of the enterprise 
and the care and cultivation of the orchard tracts. The Con¬ 
tinental Trust Company was getting security if all went well 
for $80,500, which up to that time was unsecured. To say 
the least, it permitted itself to be used by the Mertens to the 
detriment and prejudice of the tract purchasers but to its 
own advantage as well as that of F. Mertens’ Sons. If the 
tract purchasers had been told the true situation existing at 
that time relative to the care and cultivation of the orchard 
tracts, and also had had announced to them that the new 
trustee was merely a trustee for the naked legal title, re¬ 
sponsible in no way for the proper expenditure of the money 
paid for the tracts, although paid directly into its hands as 
required by the contracts, and intended to apply said pay¬ 
ments first and primarily to the payment of F. Mertens’ 
Sons indebtedness to it and the balance to F. Mertens’ Sons 
to be used by F. Mertens’ Sons as they saw fit without any 
supervision on the part of the Continental Trust Company, 
does the Court think for a moment that the tract purchasers 
would have continued to have paid in hundreds of thousand 
of dollars to the Continental Trust Company? 

That our interpretation of the contract of purchase coupled 
with the letter of July 20, 1914 is a natural and proper one 



is fortified and strengthened, indeed we might say established 
by the language of the resolution of the executive committee 
of the Continental Trust Company (Record, page 142) at¬ 
tempted to be carried into effect by the last clause of section 
a of Article 3 of the contract of June 27, 1914, between F. 
Mertens’ Sons and the Continental Trust Company. (Rec¬ 
ord, page 132.) 

3. Resolution of the Executive Committee of the 

Continental Trust Co. 

The executive committee of the Continental Trust Com¬ 
pany had been requested by F. Mertens’ Sons to assume the 
trust about to be surrendered by the United States Trust 
Company. In connection with the assumption of the trustee¬ 
ship there was to be an additional loan made to F. Mertens’ 
Sons by the Continental Trust Company. (See letter from 
Mertens’ Sons to the Continental Trust Company, Record, 
page 122.) In connection with this request, the outstanding 
contracts with tract, purchasers were examined because the 
Continental Trust Company would be called on to sign sim¬ 
ilar contracts in connection with all new purchases made after 
they became substituted trustee. After full discussion, as 
appears from the minutes, the executive committee decided 
to accept the proposal of F. Mertens’ Sons, subject to this 
important proviso however: “Provided that the transfer 
can he made in such a way as to secure the trust company 
from liability, with the guarantee that it shall in no way he 
liable for cultivation, planting or care of the orchards.” 
The question naturally suggests itself as to why there was 
any occasion for such a proviso if as is now contended by the 
appellees, it is clear beyond peradventure that the contract of 
purchase imposed no such liability upon the trust company. 
The executive committee with only the contract of purchase 
before it evidently thought it was a doubtful and serious 
point, otherwise there would have been no occasion for the 
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insertion of the proviso in the resolution. Is it surprising 
therefore that the tract purchasers with the contract fortified 
by the false and misleading letter of July 20, 1914, con¬ 
cluded that the Continental Trust Company had a duty to 
perform towards them as to the proper expenditure of their 
money in the cultivation and care of the apple orchard tracts ? 

4. The Agreement of June 27, 1914. 

Again, why, in the agreement of June 27, 1914, between 
F. Mertens’ Sons and the Continental Trust Company, was 
it deemed necessary and advisable by the Continental Trust 
Company to bind F. Mertens Sons to indemnify it against 
liability to the tract purchasers arising from a lack of care or 
cultivation of the orchard tracts, if under no possible theory 
or condition any such liability could arise ? 

The possibility of liability was deemed serious enough to 
be the subject of a proviso in a most important resolution 
and was again emphasized by the insistence of indemnity 
against any such liability. Idle and useless provisions are 
not inserted in carefully drawn written agreements and when 
a situation or liability is found to be covered by apt and 
appropriate language the seriousness and substantial char¬ 
acter of the liability cannot afterwards be ignored or lightly 
dismissed. 

The tract purchasers were undoubtedly mislead and de¬ 
ceived to their great pecuniary loss. The inferences and de¬ 
ductions on which they acted were natural and reasonable 
and were prompted, to say the least, by an equivocal con¬ 
tract sponsored by the Continental Trust Company and by 
a false and misleading letter deliberately issued by it for 
that company’s own financial benefit, which benefit subse¬ 
quently proved to amount to $80,500 as an irreducible mini¬ 
mum, with the probability of its reaching $250,000 at least 
when all the facts are fully disclosed. 
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The situation that confronts this Court is very similar in 
many ways to the one the Court had to deal with in Anglo- 
American Savings & Loan Association vs. Campbell et als., 
13 App. Oases, 581, and we ask the Court to invoke and 
apply here the same equitable principles and doctrines that 
were invoked and applied there. 

We quote the following from the opinion rendered in that 
case, every paragraph of which applies with impelling force 
and relevancv to the facts and circumstances as above set forth 
in this brief: 

“Is a constructive trust raised up by special circum¬ 
stances and conditions, consisting of representations and 
conduct upon one side and of action founded thereon 
upon the other, in accordance with the established prin¬ 
ciples of equitable estoppel ? 

“Conceding, as has been done, that there was no in¬ 
tention on the part of the association to create a trust in 
favor of Lea’s contractors by the terms of the contract, 
and granting that the contract made it no wrong action¬ 
able on the part of the appellees to withhold the money, 
does not, in our opinion, answer the conditions pre¬ 
sented by the special facts and circumstances stated 
above. 

“Equity will impose a trust contrary to the intention 
and will of a party where a fund has been obtained by 
him in violation of his duty to another. 

“In order to raise this duty as the foundation of a 
constructive trust there need be neither a promise for 
the benefit of another, nor express fiduciary relations 
between them. 

“It may be raised by representations, conduct and the 
like that have been relied upon by another under such 
circumstances as create an equitable estoppel upon one to 
pursue thereafter an opposite course for his own advan¬ 
tage. To create such an estoppel it is not always eseen- 



27 


tial that some special representation be made to a par¬ 
ticular person at the time. 

“The researches of counsel likewise, our own, have 
failed to discover a decision directly in point to guide us 
in reaching the conclusions at which we have arrived in 
this case, but we are none the less satisfied that these 
facts though novel bring it within the application of the 
well established equitable principles that have been 
stated. 

“If one make an appropriation of a fund which if per¬ 
mitted to stand would by reason of the circumstances 
attending the transaction work a wrong to another hav¬ 
ing an equity therein and give him an unconscionable 
advantge over that other, the act will be regarded as what 
is called a constructive fraud in equity.” 

Conceding for the purpose of argument here, as this Court 
did in the Campbell case, that there was no intention on the 
part of the Continental Trust Company to create a trust in 
favor of the tract purchasers by the contract of purchase and 
the letter of July 20, 1914, and granting also that the con¬ 
tract of purchase, strictly construed, gave the tract purchasers 
no right of action against the Continental Trust Company 
for failure on its part to exercise reasonable care and dili¬ 
gence in supervising the expenditure of the tract purchasers’ 
money, still such concessions do not answer and meet the con¬ 
ditions presented by the special facts and circumstances of 
this case. In order to raise the duty which we claim the 
Continental Trust Company owed to the tract purchasers as 
the foundation of a constructive trust, there is no necessity 
that there should be either a promise by the Continental 
Trust Company for the benefit of the tract purchasers, nor 
the existence of an express fiduciary relation between them. 
This duty may be raised, as was said by this Court, by 
representations, conduct and the like on the part of the Con¬ 
tinental Trust Company that had been relied upon by the 
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tract purchasers under such circumstances as created an 
equitable estoppel upon the Continental Trust Company 
against pursuing thereafter an opposite course for its own 
advantage, and in order to create such an estoppel, it was not 
necessary or essential that some special representation should 
have been made by the Continental Trust Company to the 
tract purchasers. The equities in this case in favor of the 
tract purchasers are as strong, if not stronger, than the 
equities in the Campbell case in favor of Lea’s contractors, 
and moreover the dealings here were directlv between the 
tract purchasers and the Continental Trust Company, and 
the representations relied upon bv the tract purchasers were 
made directly to them by the Continental Trust Company, 
and some of the most important of these representations were 
false and misleading, all of which elements were absent in 
the Campbell case. We confidently contend, therefore, that 
the admitted and established special facts and circumstances, 
novel though they may be, bring the case at bar also clearly 
within the application of the well-established equitable prin¬ 
ciples so forcibly stated and so justly and fearlessly applied 
and enforced by this Court in the Campbell case. 

The Continental Trust Company, the appellee, places 
much reliance upon the decision in the case of White vs. New 
Orleans Lake Shore Land Company et al., 269 Federal Re¬ 
porter, 937, decided by the Circuit Court of Appeals for the 
Fifth Circuit in January, 1921. 

This case presents a set of facts in some particulars sim¬ 
ilar to the facts in the Cotte case, but in other particulars 
essentially and substantially different The cases are easily 
distinguishable. 

In the White case, the New Orleans Lake Shore Land 
Company acquired a large tract of land near the City of New 
Orleans, and attempted to promote an orange and grape fruit 
project, it being a part of the plan to carve the tract into five 
acre units, upon which a certain number of orange and 
grape fruit trees were to be planted and these units with 
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resident lota of four thousand square feet for each unit, to be 
offered for sale to the public. The Land Company spent con¬ 
siderable money in draining and improving the tract and 
placed a mortgage bond issue of $1,500,000.00 upon the 
tract, the Hibernia Bank & Trust Company of New Orleans 
acting as the Trustee in the mortgage. The entire bond issue 
was placed with this trust company to secure a loan of 
$500,000.00 made by it to the Land Company. It was then 
decided by the Land Company and the Trust Company that 
an agreement should be entered into in the nature of a trust 
agreement, under which the Trust Company agreed to per¬ 
form certain services in connection with the launching and 
promotion of the scheme outlined above for the sale of the 
five acre units with resident lots. Appropriate resolutions 
were passed bv the Land Company to carry out the plan and 
these resolutions, among other things, authorized the Land 
Company to convey the title to the tract of land to the Trust 
Company as Trustee, reciting, however, the desire that the 
deed should be an outright transfer without showing the con¬ 
ditions or restrictions set forth in the agreement between the 
two companies. The agreement provided that the Trust 
Company should hold the tract of land as security for exist¬ 
ing and future debts of the Land Company to it, and that 
the Trust Company, as Trustee, would make titles to the 
purchasers of the five acre units and building sites as and 
when the purchase money was fully paid; that the Trust 
Company would accept the purchase contracts, the checks 
and notes given by purchasers to be endorsed without re¬ 
course and turned over to the Land Company, the Trust Com¬ 
pany to retain $400.00 of each set of notes for each five acre 
unit to be applied on the indebtedness of the Land Company 
to it. 

In compliance with the Louisiana law. the Act of Sale of 
the tract of land from the Land Company to the Trust Com¬ 
pany was duly executed and recited, that it was made by vir¬ 
tue of the resolutions passed by the Land Company, copy of 
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which, it was recited in the Act of Sale, was annexed thereto 
and made a part thereof. This Act of Sale was made to the 
Trust Company as Trustee, and contained the following lan¬ 
guage: 

“To have and to hold the above described property 
unto the said Hibernia Bank & Trust Company, as 
Trustee, under the terms of a trust agreement between 
the parties.” (Italics ours.) 

The Act of Sale also recited the existence of a mortgage 
securing the bond issue of $1,500,000.00 in language as fol¬ 
lows: 

“Which mortgage the Hibernia Bank & Trust Com¬ 
pany, Trustee, is obligated bv the trust agreement afore¬ 
said to cancel and erase.” 

The original Act of Sale with the copy of the resolutions 
of the Land Company appended thereto, in compliance with 
the laws of the State of Louisiana, were lodged among the 
records of the Notary Public in New Orleans by whom the 
instrument had been passed and the record in the Convey¬ 
ance Office duly recited that the Act of Sale was authorized 
by the resolutions appended thereto as a part thereof; this 
record also recited that the Trust Company held as Trustee 
“under the terms of a trust agreement between the parties.” 

The Court, in its opinion at page 491, said: 

“This would seem to fully charge plaintiff with 
notice of the trust relation of the Trust Company, espe¬ 
cially where the plaintiff dealt with it as a trustee of 
the property. 

Schneidau vs. New Orleans Land Company, 132 
La. 264.” 

As a part of the scheme for the sale of the five-acre units 
and building sites by the Land Company a form letter of 
agreement of purchase was used somewhat similar to the 
form letter of agreement of purchase used by the Mertens 
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in the apple orchard project. This letter was addressed to 
the Land Company signed by the purchaser and accepted in 
writing by the Land Company and the Hibernia Bank & 
Trust Company. When this form letter of agreement of 
purchase, with the checks and notes of the purchaser were 
received by the Trust Company, the latter would send to the 
purchaser a form letter in the nature of a receipt. The Court 
in the White case at page 941, in its opinion, speaking of this 
form letter or receipt sent bv the Trust Company to the 
purchaser, said: 

“The receipt of the Trust Company to the plaintiff 
of the contract so made recites that the contract of pur¬ 
chase is made by plaintiff with the Land Company of 
certain property which the Trust Company holds as 
trustee, that the original agreement is held by it as 
trustee, and the property will be conveyed by the Trust 
Company when the terms of the agreement are fulfilled 
as recited in said agreement. At that time the title to 
the land was in the Trust Company under a recorded ad 
of sale reciting that it held it “as trustee under the terms 
of a trust agreement between the parties ” (Italics 
ours.) 

From the above it will be readily seen that in the White 
case the purcahsers of the five-acre units with the building 
sites were given constructive notice by the recording of the 
A d of Sale, to which was appended a copy of the resolutions 
of the Land Company, and actual notice by the form letter 
receipts sent by the Trust Company to the purchasers, of the 
true and full nature of the trust relations between the Land 
Company and the Trustee, and the duties assumed by the 
Trustee with respect to the sale of the five-acre units and in 
the promotion of the project generally. In the White case, 
there is no suggestion that the Trustee in any way attempted 
to mislead the purchasers by having them believe that the 
trust protection assumed by it was other than that act uall y 
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set out in the agreement. The Hibernia Bank & Trust Com¬ 
pany did not send out to the purchasers of the five-acre units 
a carefully prepared letter expressed in language manifestly 
intended to mislead the purchasers in the belief that the 
project generally was being safeguarded by it, the Trust 
Company, as was done by the'Continental Trust Company in 
the Mertens’ apple orchard project. 

White purchased six units with the building sites accom¬ 
panying them and signed six form letters of agreement of 
purchase, together with the notes and checks in payment 
therefor, all of which were sent in to the Trust Company 
and the form letter of acknowledgment, referred to above, 
sent by the Trust Company to him. After White had paid 
$7,200.00 toward the aggregate purchase price for the six 
units and had outstanding and unpaid notes amounting to 
$15,900.00, the Land Company failed and was placed in the 
hands of receivers. Thereafter White brought \ suit at law 
against the Trust Company and the Land Company, in which 
he sought to recover from the Trust Company the sum of 
$7,200.00 with interest, and the surrender of the $15,900.00 
of unpaid notes, or in the alternative to recover the sum of 
$15,900.00 with interest. It was contended that the Trust 
Company having accepted the letter agreement of the con¬ 
tract of purchase, it was bound thereunder for a five-acre 
unit commercial orange and grape fruit grove, and the same 
not having been furnished, it was liable to reimburse White 
on a rescission of the contract The sole question presented 
and passed upon in this suit was whether or not the Trust 
Company had made itself liable on the form letter contract 
accepted by it for the purchase by White of the six five-acre 
units of commercial orange and grape fruit groves. The case 
did not deal with or in any way pass upon the question of 
whether or not a constructive trust in favor of White had 
come into existence by reason of the acts and conduct of the 
Trust Company in its dealing with White in regard to the 
purchase by him of the six five-acre units. Had it been 
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charged and proven in the White case that the Trustee had 
practised duplicity and deceit upon the purchasers by con¬ 
cealing from them the true relation existing between it and 
the Land Company, as set forth in the agreement, and by its 
acts and conduct impressed purchasers with the belief that it 
was extending to them a trust protection in the enterprise, 
which trust protection in fact it had expressly exempted itself 
against in the agreement with the Land Company, the situa¬ 
tion would have been vitally different, and the decision would 
have undoubtedly been in favor of White as against the 
Trust Company. 

A clear understanding of the White case will show that 
the set of facts and the principles of law applied thereto are 
entirely different and distinct from the set of facts and the 
principles of law that should control in the Cotte case. The 
White case in the District Court was tried before a jury and 
resulted in a directed verdict in favor of the Trust Company 
and a directed verdict in favor of White as against the Land 
Company. An appeal from the directed verdict in favor of 
the Trust Company was taken by White, which resulted in 
an affirmance by the Circuit Court of Appeals. 

We accordingly ask that the decree appealed from be re¬ 
versed with costs. 

Respectfully submitted, 

CHARLES F. CARUSI, 

HAYDEN JOHNSON, 

W. H. SOMERVILLE, 

BARTLETT, POE & CLAGGETT, 
Attorneys for Appellants. 
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In 1910 F. Mertens’ Sons, hereinafter called “Mertens,” 
who had been for many years actively engaged in various 
enterprises, a list of which appears at the top of their letter¬ 
head (Rec., p. 29), were the owners of 13,000 or 14,000 
acres of land at Green Ridge, Allegany County, Maryland 
(Rec., p. 28), besides a large amount of other unincumbered 
real estate at Cumberland, Maryland,,and other places (Rec., 
pp. 18-143), decided to subdivide the acreage property into 
10-acre lots, clear 5 acres of each tract and plant apple trees 
and sell the tracts to the public. In order to provide part 
of the money for the initial expense of clearing the land, 
building roads, purchasing, planting, and cultivating the 
apple trees, and other necessary expenses, they applied to the 
United States Trust Company for a loan of $50,000, and on 
June 25, 1910, the United States Trust Company, hereinafter 
called the “U. S. Trust Company,” entered into a contract 
with Mertens. 

Letter of June, 1910. 

Contemporaneously with the execution of this contract 
there was prepared a letter by the president of the Trust 
Company (Rec., p. 123) as follows: 

“United States Trust Company. 

Washington, D. C. 

To whom it may concern: 

Messrs. F. Mertens’ Sons, of Cumberland, Mary¬ 
land, have transferred to this Company, as Trustee 
(Italics ours), with general warranty of title, their 
Green Ridge Valley property comprising between 
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thirteen and fourteen thousand acres of land in Al¬ 
legany County, Maryland, lying contiguous to the 
Baltimore and Ohio and Western Maryland Rail¬ 
roads, also the Chesapeake and Ohio Canal. 

It is proposed by Messrs. Mertens, who are men of 
high financial standing, to convey most of this acre¬ 
age into a modern commercial apple orchard, and 
dispose of same to individual purchasers in tracts of 
convenient size, and to such purchasers, this Ti'ust 
Company will execute deeds upon payment of pur¬ 
chase price. (Italics ours.) 

Before accepting above trusteeship, which was de¬ 
signed to safeguard purchasers and for convenience 
in handling, we caused an examination of the land 
to be made by a most successful apple grower of long 
experience, and we believe that the character of soil, 
elevation, and climatic conditions, all contribute to 
the making of an ideal location for raising high 
grade apples. 

Respectfully, 

C. W. WARDEN, 

President” 

The plaintiffs (appellants) in their bill say (Rec., p. 10): 

“which circular letter was in large numbers placed 
in the hands of the sales agents and otherwise given 
out for distribution to ' prospects' and was distributed 
to prospective purchasers, including the plaintiffs. 
(Italics ours.) 

Mertens having acquired additional lands, on February 9, 
1911, they entered into a second contract with the U. S. 
Trust Company (Rec., p. 107). 
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Contracts with Purchasers. 

The contracts under which Mertens and the purchasers 
established their relations was in the form of a letter ad¬ 
dressed by the prospective purchasers, who already had the 
circular letter from the U. S. Trust Company, above referred 
to, to Mertens, samples of which appear through the record. 
By the terms of the letter the signer 

“agreed to purchase, and do purchase, subject to your 
(Mertens') acceptance.” 

“Five acres of land already planted, or to be 
planted, comprising a five-acre commercial apple or¬ 
chard, planted fifty trees to the acre, whch you are to 
take care of and cultivate for me for a period of five 
years from this date * * 

“You are to deliver to me at the expiration of five 
years a five-acre commercial apple orchard, each acre 
thereof containing not less than fifty trees. * * *” 

The contract further provides that in consideration of 
Mertens promise and agreement to have the title conveyed to 
the purchaser upon payment of the purchase price he agreed 
to pay to the order of the trustee the stipulated price, part 
cash and the balance in notes. 

The contract further provides in case of default in the pay¬ 
ment of any note for sixty days all previous payments made 
shall be forfeited to Mertens. These letters were accepted by 
Mertens and by the U. S. Trust Company. 

Pursuant to the agreement between the Mertens and 
the U. S. Trust Company all cash and notes received by the 
U. S. Trust Company under these contracts were immediately 
endorsed and delivered to Mertens, the owners of them (Rec., 
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p. 125, and. see allegations of bill), and Mertens used these 
notes as collateral security for their own notes in obtaining 
loans in different banks throughout the country in carrying 
on their orchard enterprise (Rec., p. 135), besides borrowing 
a large amount of additional money from the U. S. Trust 
Company. 

A third contract, executed September 7, 1912, was entered 
into by Mertens and U. S. Trust Company (Rec., p. 112), 
whieh recites that tjie U. S. Trust Company made advances 
from time to time to Mertens and on the date mentioned 
they owed $216,000. They desired to borrow $100,000 
more 

“for the purpose of improving all of the property al¬ 
ready conveyed,” 

which loan was to be represented by the promissory notes of 
Mertens (Rec., p. 116). The contract provided that the 
$100,000 was to be advanced in installments and as collateral 
security Mertens should endorse and deliver to the U. S. 
Trust Company notes of tract purchasers made payable to the 
U. S. Trust Company for the purchase price of the orchard 
tracts and which the U. S. Trust Company had previously 
endorsed over to Mertens in accordance with the previous 
contracts. 

The Mertens continued the operation of their orchard en¬ 
terprise and entered into something over 2,000 contracts up 
to July, 1914, after which date there were very few tracts 
sold (Rec., p. 181); notes aggregating over $2,000,000.00 
(Rec., p. 132) had been given by tract purchasers and in 
every instance endorsed by the U. S. Trust Company to Mer¬ 
tens. The notes were used by Mertens as collateral security 
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in a dozen different banks throughout the country, including 
the U. S. Trust Company, in raising money to carry on their 
orchard enterprise. 

Dealings with Continental Trnst Co. 

Between the years 1912 and 1914 the appellee, the Con¬ 
tinental Trust Company, hereinafter called “The Con¬ 
tinental,^ loaned Mertens $80,500.00 “for the specific pur¬ 
pose of improving the orchard properties’’ (Rec., p. 136). 
In November, 1913, the U. S'. Trust Company went into 
liquidation (Rec., p. 37), and in July, 1914, the trusteeship 
was taken over by the Continental (Rec., p. 11). After ap¬ 
plication of Mertens to the Continental to take over the trus¬ 
teeship and to make certain loans and before the contract be¬ 
tween them was made the Continental caused members of its 
board of directors to inspect the property to see whether it 
would be safe security for the proposed loan and generally 
feasible for the Trust Company to take over the trusteeship. 
Upon the report of these directors a contract dated June 27, 
1914, was executed, under the terms of which the Con¬ 
tinental agreed to loan Mertens $247,000.00, to be evidenced 
by seven notes of Mertens, six for $5,000.00 each and 
one for $217,000.00, payable as set out in the contract (Rec., 
pp. 129-130), “with the proceeds of which said notes the 
parties of the first part (Mertens) shall, first , liquidate and 
pay in full the said sum of $80,500.00 now due said party 
of the second part by said parties of the first part.” 

This payment was to be made from proceeds of Mertens’ 
notes and not from tract purchasers’ notes, as incorrectly 
stated in the brief of the appellant, page 9. 



The contract further provides the “uses and trusts’’ under 
which the Continental was to take title, and provides that it 
should endorse the notes without recourse to Mertens, and that 
it should not be responsible for the care and cultivation of 
said orchards. 

With the change in trusteeship letters were sent out from 
the U. S. Trust Company, the Continental, and Mertens ad¬ 
vising existing tract purchasers, who had not received deeds, 
of the change in trustee. The letter from the Continental 
(Rec., p. 31) was prepared by Mr. Warden, who had left 
the U. S. Trust Company in 1911 (Rec., p. 142). After 
advising tract purchasers that the trusteeship of the Green 
Ridge Valley Orchards, “heretofore vested in the United 
States Trust Company,” had been transferred to the Con¬ 
tinental, the letter recites that they would “handle the busi¬ 
ness pertaining to the trusteeship in strict accordance with 
the letter and spirit of existing contracts.” It then recites 
that “from an inspection made at various times by several of 
our officers and directors we believe that the property and its 
growing apple trees are having judicious and intelligent 
care * * 

This letter was addressed to and received only by those 
existing tract purchasers who had not received deeds (Rec., 
p. 141) and whose notes had already been endorsed over to 
Mertens and by Mertens hypothecated to sundry banks. It 
should hence be emphasized that this letter was not sent to, 
received by, or acted upon by any persons who purchased 
under the regime of the Continental. 

Under the terms of said contract between Mertens and the 
Continental, the Continental, in consideration for the ad¬ 
vances to be made to Mertens, was to receive as security, be- 
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sides the unsold tracts, not less than $400,000 of tract pur¬ 
chasers’ notes then held by the U. S. Trust Company as col¬ 
lateral security (Rec., p. 129). Although the Continental 
advanced $247,000, and the full amount due by Mertens to 
the U. S. Trust Company was paid (Rec., p. 141), the Con¬ 
tinental received only $196,239 in hypothecated tract pur¬ 
chasers’ notes from the U. S. Trust Company (Rec., p. 145), 
leaving a shortage of over $200,000. 

This deficit in collateral was never fully made up. 

Considine, the head book-keeper for Mertens, testified 
(Rec., p. 167) that “Mertens could not make up the re¬ 
quired amount, i. e., $400,000, but did let the Trust Com¬ 
pany have what was in the office of Mertens at the time;” 
that the notes turned over from the U. S. Trust Company to 
the Continental were notes that the U. S. Trust Company 
held as collateral for Mertens’ notes; and ‘that the other 
notes had been hypothecated by Mertens in various banks 
throughout the country for money borrowed, i. e., notes 
being endorsed by the U. S. Trust Company ‘without re¬ 
course.’ ” 

Warden says (Rec., p. 141) on July 15, 1914, Mertens 
had a credit of $247,000 with the Continental, and was 
charged on July 16, 1914, with $85,097.00, $7,035.00, 
$40,000, and $80,500.00, leaving a balance of $37,781.56. 

The highest amount of tract purchasers’ notes ever held 
by the Continental Trust Co. was $302,232 (Rec., p. 81) 
and Mertens owed the Continental in October, 1916, just be¬ 
fore the failure, $150,250 (Rec., p. 81). At the time of the 
bankruptcy, according to plaintiffs’ counsel (Rec., p. 97) and 
Warden’s statement, the tract purchasers’ notes received from 
the U. S. Trust Company and held as collateral by the Con¬ 
tinental had been paid down to about $ 80 , 000 . 
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The details of collateral payments and indebtedness was 
not gone into by the Continental at the trial, as questions 
of account were expressly excluded, and would not have 
been referred to here except for the fact that appellants in 
their brief have erroneously used what figures were received 
in the evidence in an attempt to show that the Continental 
wrongfully obtained some pecuniary benefit for its own ad¬ 
vantage (Appellants’ Brief, p. 14). 

Opening Statement of Plaintiffs’ Counsel. 

Before the hearing of this case commenced in the lower 
court it was agreed by counsel that the court would only 
hear evidence bearing upon the issue of the liability, if any, 
of the defendants, or either of them, to the plaintiffs and 
intervenors, and would not go into question of account 
(Bee., p. 90). 

As the bill in the cause was very voluminous, and at¬ 
tempted to base the liability of the defendants upon differ¬ 
ent theories, plaintiffs’ counsel stated to the court that it was 
important to make a full opening statement as to the nature 
of the complaint and “the legal theory which underlies the 
right of these plaintiffs to the relief which is prayed in the 
bill” (Rec., p. 90). 

Continuing, counsel said: 

“This is not, as has been several times suggested 
here in the hearing of preliminary matters, an action 
to recover damages from the defendants on the 
ground of misrepresentations made by them. It is 
not a bill to recover damages at all. We are not in 
equity with large number of actions for deceit eom- 

2e 
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bined so as to give us a standing in equity on the 
ground of a multiplicity of suits. We are not claim¬ 
ing damages at all and we are not claiming or rely¬ 
ing upon misrepresentations.'* (Italics ours.) 

“We are not asking the Court to find that the con¬ 
tract of purchase, which will figure very conspicu¬ 
ously, throughout the case, constituted a contract be¬ 
tween these complainants and these defendants 
whereby these defendants guaranteed to deliver a 
commercial apple orchard to these complainants, or 
that they put themselves in the position of a princi¬ 
pal party in the contract’’ (Rec., p. 91). 

“Now, the contract of purchase provided that dur¬ 
ing a period of five years these trees were to be planted 
and were to be cared for by F. Mertens Sons, and at 
the expiration of the period of five years the Trust 
Company was to make a conveyance of those ten 
acres of ground w r hich, at that time, would pre¬ 
sumably have five acres of apple trees on it.” 

“* * * the word ‘trustee’ which would have 

put these persons, perhaps, upon inquiry, were 
omitted from the deed. It was just an ordinary, 
absolute deed of the property to the trust com¬ 
pany” (Rec., p. 93). 

“Now, at this point—coming back just for a mo¬ 
ment to the question of the theory of the bill—we 
are not claiming that the Continental Trust Com¬ 
pany by virtue of its assumption of its trusteeship is 
to be retroactively charged with an accounting of 
moneys which had been paid to the United States 
Trust Company before it assumed the burden of 
trusteeship” (Rec., p. 95). 

“* * * they are not saying to the Trust Com¬ 

pany ‘We look to you as an absolute contracting 
party by virtue of your connection with this thing, 
by virtue of this contract of purchase, by virtue of 
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thwe letters which you sent out to us and those other 
representations which you made, that we look to you 
and not to Mertens for this wonderful return for our 
money.’ They do not say that, they are not saying 
that in this case” (Rec., p. 98). 


Method of Dealing with Tract Purchasers’ Notes. 


C. W. Warden, former president of the U. S. Trust Com¬ 
pany, and years later vice-president of the Continental, was 
called by the appellants and testified that the purchasers 
made their contracts with Mertens, delivered it to Mertens, 
made the cash payment to Mertens, and delivered all the 
notes simultaneously to Mertens. The notes were payable 
to the order of the U. S. Trust Company or the Continental, 
as the case may be, and were turned over to the trust com¬ 
panies by Mertens or by the salesmen. 

“The Trust Company would get them to make a record 
of the sale and of the notes, and, if the notes, sale and con¬ 
tract agreed, the Trust Company would put an identification 
stamp on the notes and return the notes and cash to Mer¬ 
tens, to whom they belonged” (Rec., p. 125), and in no 
case were these notes ever retained by the Trust Company 
as collateral (Rec., p. 134); they were returned to the Mer¬ 
tens without any reference whatever to the Mertens’ in¬ 
debtedness to the Trust Company or tract purchasers’ notes 
held by the Trust Company as collateral * * * the 

cash paid and the notes given the Trust Company were recog¬ 
nized as the property of Mertens and not the property of 
the Trust Company” (Rec., p. 144). 

“Neither the U. S. Trust Company nor the Continental 
Trust Company had all of the notes that had been given as 
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collateral security by tract purchasers; that when the Con¬ 
tinental Trust Company took possession of these notes (from 
the U. S. Trust Company and the trusteeship, the notes that 
the Mertens had previously taken over from tract purchasers 
were in the hands of numerous banks throughout the coun¬ 
try—New York, Buffalo, Pittsburgh, and other places—and 
neither those notes nor their proceeds or any of them came 
into the hands of the Continental Trust Company.” (Rec., 
p. 135). 

The tract purchasers’ notes were endorsed by the Trust 
Company for the purpose of making them negotiable and 
for the purpose of identifying them, “so that, should a dis¬ 
pute arise between the Mertens and any of the tract pur¬ 
chasers, it would enable the Continental Trust Company to 
determine whether the tract purchaser should have his deed, 
and whether his contention was right or whether Mertens 
was right.” (Rec., p. 138): 

Mr. Warden says (Rec., p. 143): 

“In speaking about the necessity of the Mertens 
using this money and not having sufficient money 
without it, the witness meant that for the actual ready 
resources to take care of their heavy payroll require¬ 
ment and commissary requirements and requirements 
for the purchase of trees and the vast number of 
mules and horses, they needed a great deal of ready 
money, and while they had very large holdings of 
valuable unincumbered real estate, perhaps resources 
including real estate amounting in excess of a million 
dollars, they needed actual ready payroll money for 
the requirements just mentioned; hence the negotia¬ 
tions of these notes with all the numerous banks.” 
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Safeguarding Purchasers and Convenience in Handling. 

Mr. Warden, in explaining the meaning of that phrase 
in the letter of July, 1910, says: 

“The Trust Company would safeguard the pur¬ 
chasers by taking care of the taxes, holding them 
harmless from a judgment against any one or all of the 
four Mertens brothers against bankruptcies, against 
receivership, or against any encumbrance of the prop¬ 
erty whatsoever during the five years like bond is¬ 
sues or any other contingency of that kind that 
would arise that would affect the title to the prop¬ 
erty; the convenience in handling meant that had 
it not been for that trusteeship in purchasers when 
they paid their purchase price would have had to 
search the title of each of the four Mertens Brothers, 
their wives, their executors, or assigns; that it would 
be handled from one place, the Trust Company.” 

Condition of Orchard Tracts in July, 1914. 

Although in plaintiffs’ opening statement at the trial be¬ 
low, it was positively stated that they were not claiming mis¬ 
representation or deceit; nevertheless counsel for the Appel¬ 
lants, on page 3 of their brief , make this erroneous statement, 
unsupported by any testimony: 

‘none of the orchard tracts were in fact commercial 
apple orchards; that the tracts had not been properly 
cared for and culivated; that about 40 per cent were 
practically valueless” (in July 1914). 

Appellants now in this court largely base their claim 
against the Continental on the alleged “false and mislead- 




mg” statements in the letter of July 20, 1914, particularly 
the statement of Mr. Warden’s belief 

“that the property and the growing apple trees Were 
having judicious and intelligent care along modem 
horticultural lines” (Appellants’ Brief, p. 22). 

Continuing, in the next sentence, the brief says: 

“The statement was not true and was either know¬ 
ingly false or was made in utter disregard of whether 
it was true or false.” 

That had the tract purchasers been told the true situa¬ 
tion (in July, 1914) they would have stopped payment. 
(Appellants’ Brief, p. 23.) 

The plaintiffs did not make the slightest attempt to prove 
the conditions of the orchard tracts in July, 1914, or the 
alleged falsity of the statements in the letter. So the Con¬ 
tinental did not offer any direct testimony, as it readily 
could, on that point, as it was not made an issue before the 
lower court. 

Appellants have seen fit to use the meager references in 
the testimony regarding inspection of the property as evi¬ 
dence of the condition of the tracts. 

Fortunately there is enough in the testimony to show who 
are now making “false and misleading” statements to this 
court. 

Warden says (Rec., p. 124): 

“that at the time the U. S. Trust Company entered 
into the contract of June 25th, 1910, with the Mer- 
tens, he had been on the property and looked it over 
once in the early days of June, 1910, to see if it 
would secure a loan of $50,000.00, and to see in a 
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general way if it were feasible as an apple proposi¬ 
tion, to see if the land was adapted to an apple propo¬ 
sition, and if it was generally sound; that while the 
Trust Company was not responsible for the apple 
proposition, it was the custom of the Trust Company 
always to see if a proposition of that kind was gen¬ 
erally sound, for which the trust company was to 
serve as trustee; that the trust company believed that 
the proposition was sound.” 

That, other than through himself, the Continental had 
no acquaintance with Mertens’ orchard property prior to 
June or July, 1914 (Rec., p. 101). Hence it became neces¬ 
sary for the Continental to see if the “proposition was gen¬ 
erally sound for which the Trust Company was to serve as 
trustee,” and also to see if the security was good for a loan 
of $247,000. And so, after the application for the loan and 
before the acceptance of the trusteeship (Rec., p. 147), the 
Continental caused members of its board of directors to in¬ 
spect the property to see 

“whether it was generally feasible for the Continental 
Trust Company to take over the trusteeship, and also 
whether it would be safe security as a loan proposi¬ 
tion; that the board of directors of the Continental 
Trust Company were perfectly willing to accept the 
judgment of Messrs. Earnshaw, Prescott and Bright 
as to the progress of the orchards” (Rec., p. 140). 

These gentlemen made their inspection, and while their 
report to the board of directors is not in evidence for the 
reasons given above, it must have been favorable to the 
board, as the Continental loaned the money and assumed 
the trusteeship. 
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Mr. Bright says that he 

‘‘reported his opinions to the Trust Company before 
either the big loan or the trusteeship was accepted” 
(Rec., p. 148). 

While their report to the board is not in evidence, we have 
their report in the record, embodied in Mr. Warden’s last 
paragraph of his much-maligned letter of July 20, 1914. 

For he says (Rec., p. 140) “that Mr. Bright, Mr. Earn- 
shaw* and Mr. Samuel J. Prescott were the officers and direc¬ 
tors referred to in the last paragraph of the letter of the Con¬ 
tinental Trust Company of July 20, 1914, to tract purchas¬ 
ers,” wherein it is stated that the orchards had been inspected 
and “we believe” the property and growing apple trees are 
having judicious care. 

The resolution of the board of directors, referred to twice 
in appellants’ brief, pages 11-24, the date of which is care¬ 
fully omitted, was not the meeting at which the above gen¬ 
tlemen reported, as the meeting mentioned in the brief was 
held December 12, 1913 (Rec., bottom p. 141), at which 
meeting in December, 1913, Mr. Prescott declined to vote be¬ 
cause not sufficiently advised. 

Mr. Warden, who was something of an apple grower him¬ 
self, as he testified (Rec., p. 147), again visited the orchards 
at the close of the planting season of 1915 (Rec., p. 141). 
and he says 

“that when witness was on the orchard tracts he saw 
as many as 125 or 150 mules and horses, numerous 
hands—as many as 1,500—preparing the land*, plant¬ 
ing trees, cultivating and doing everything of the 
kind” (Rec., p. 135), and he says “in a general way 
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it seemed to be well cared for; that at the close of the 
growing season of 1915 it showed a good appearance” 
(Rec., p. 141). 

Besides these inspections an inspection report was made 
by Professor Paddock, professor of horticulture at one of 
the Ohio universities, made to the Western Reserve Green 
Ridge Valley Association, an association of tract purchasers 
of the orchard property residing in and around Cleveland, 
Ohio (Rec., p. 142). This report is dated July 8, 1915, 
and says, among other things: 

“In general, I may say that the trees are in good 
shape and are making splendid growth this year” 
(Rec., p. 81). 

There is absolutely no testimony to show that the orchards 
were not in prosperous growing condition in July, 1914, 
and there is nothing to show that the existing tract owners, 
whose notes were then all hypothecated in different banks 
throughout the country, would have stopped paying if this 
letter had not been written. On the contrary, plaintiffs’ wit¬ 
ness J. H. Chappell, one of the tract purchasers, says that 
he made two inspections and two purchases, one July 11, 
1911 (Rec., p. 154)— 

“and he purchased his second tract from his friend 
in 1915; he thinks that his friend’s contract was made 
about 1911” (Rec., p. 156). 

“That after signing the contract of purchase and 
before completing payment, and after having pur¬ 
chased the other tract from his friend Richardson he 
went up a second time to see the property, after which 
he got the deeds?’ (Rec., p. 157). 


3e 
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The deeds from the Continental were dated April 18,1916. 
In other words, Chappell visited the orchard property after 
February 18, 1915, the date of his second contract (Rec., 
p. 154), and, being satisfied with Mertens’ work, completed 
his payments and obtained his deeds. 

All three of the tract purchasers called by appellants tes¬ 
tified that they completed their paynents and obtained their 
deeds, in each case the deeds being dated in 1916, and not one 
of these tract purchasers made any written or verbal com¬ 
plaint to the Continental or to the U. S. Trust Company of 
the alleged failure of Mertens to properly cultivate and care 
for the orchard tracts or any other complaint whatsoever. 

The witness Grymes says (Rec., p. 153): 

“that he wrote no letters of complaint to the Conti¬ 
nental Trust Company or to the U. S. Trust Com¬ 
pany about any phase of the transaction with the Mer¬ 
tens.” 

The witness Chappell says: 

“that he does not remember having written to the 
U. S. Trust Company during the life of either one of 
the contracts * * * that he did not call to 
see the U. S. Trust Company * * * and did 
not request any information from either this Trust 
Company or the Continental Trust Company about 
the contracts” (Rec., p. 156), although he does say 
that he wrote the Continental Trust Company after 
April 18,1916, asking for information as to where his 
deeds should be recorded (Rec., p. 157). 

Chappell further testified that: 

“the Maryland Orchard Corporations first suggested 
to him and requested him to file the suit; that he 
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never thought of filing the suit, until it was suggested 
to him by the Maryland Orchard Corporations and 
the Mertens had gone into bankruptcy” (Rec., pp. 
157-158). 

The witness Caroline A. Ready testified that: 

“She does not recall writing any letter to either 
trust company or receiving any letter from either 
trust company on the subject of the cultivation of 
the apple orchards, or the use which the money was 
being put * * * that she never made any in¬ 

quiry of either of the trust companies as to the na¬ 
ture, character, or extent of their trusteeship” (Rec., 

p. 161). 

It is most significant that it was not testified to by any 
witness, nor did the plaintiffs offer to prove that even one 
of the two thousand or more tract purchasers made any com¬ 
plaint to the Continental that the tracts were not properly 
cultivated or that Mertens had diverted the money received 
by Mertens from the tract purchasers, or any part of it. 
Neither did they make any inquiry concerning the extent 
and character of the trusteeship, or request to see the agree¬ 
ment between Mertens and the Continental, which created 
the trusteeship. 

On the contrary, Mr. Warden testified that no such in¬ 
quiry, complaint, or request was made, and that if any re¬ 
quest to see the trust agreement had been made the agree¬ 
ment would have been exhibited (Rec., p. 137). 

Yet plaintiffs in their bill state that all the tract pur¬ 
chasers knew that the Continental was acting as trustee, 
and that in the contract of purchase the Continental was so 
designated. 
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It is true, as stated in appellants 7 brief (p. 15), that Mr. 
Poe announced at the trial that he was prepared to prove the 
actual condition of the tracts at the time of bankruptcy. 
However, he did not press this point. The bankruptcy was 
in 1917. Clearly the condition of the orchard property in 
1917, two or three years later, or the failure of Mertens to 
continue to carry out their contracts in 1917, can have no 
bearing on the attitude of the tract purchasers in making 
payment on their notes or on the condition of the orchards in 
1914. 


Condition of Accounts in July, 1914. 

Although it was agreed at the outset that the trial court 
would not inquire into questions of accounting, nevertheless 
the appellants have, at page 15 of their brief, adverted to 
and inserted the question propounded by Mr. Poe as to the 
amount of tract purchasers 7 notes in existence in July, 1914. 
This question was followed by Mr. Poe’s statement as to 
what the books showed, i. e., that of $2,300,000 of outstand¬ 
ing notes; $1,500,000 were subsequently paid by tract pur¬ 
chasers to the time of bankruptcy, and by the statement that 
from 1914 to the failure, 1917, only $350,000 were spent 
on the property. No exception was noted, and appellants 7 
counsel said that this question would not be pressed. 

As heretofore diown, substantially all of the sales were 
made prior to July, 1914 (Rec., p. 181), and very few after 
the Continental assumed the trusteeship. In that connec¬ 
tion it is worthy of note that of the 229 plaintiffs in the 
original bill but seven had contracts with the Continental. 
Some of these even were substituted contracts of former 
purchases, as in the case of Chappell above referred to. 
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Of the more than $2,000,000 in notes outstanding in July, 
1914, Mertens did not have in their possession sufficient 
amount to make up $400,000, with the $196,239 received 
from the U. S. Trust Company to carry out the terms of 
contract of July, 1914, between Mertens and the Continental. 
In other words, something over $2,000,000 in notes were then 
outstanding in various banks throughout the country as col¬ 
lateral security for Mertens’ individual notes, from which he 
had received money to clear the land, purchase-and plant 
hundreds of thousands of trees, make roads, and commence 
orchard operations and to continue the care and cultivation 
of the orchard tracts. The undisputed testimony in the rec¬ 
ord is that over $3,000,000 was expended by Mertens in his 
orchard enterprise (Rec., p. 136). Mr. Warden says that 
$350,000 more than the amount paid in by the tract pur¬ 
chasers was expended by the Mertens in their orchard enter¬ 
prise (Rec., p. 135). 

Going back to Mr. Poe’s figures: If $1,500,000 was paid by 
tract purchasers on account of their outstanding notes of 
$2,300,000, this would leave $800,000 of tract purchasers’ 
notes unpaid at the time of the bankruptcy. Since the testi¬ 
mony is that Mertens had used all the tract purchasers’ notes 
as collateral security for their own notes in raising money to 
carry on the orchard enterprise, including $800,000 of tract 
purchasers’ notes still unpaid at the time of the bankruptcy, 
it could well be that they had expended $350,000 more than 
the tract purchasers had paid up to the time of bankruptcy. 

There is absolutely no proof in the record that Mertens 
diverted or used any of the tract purchasers’ money in any of 
their other ventures, or that any of their other business en¬ 
terprises failed and we call upon appellants to refer to the 
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pages in the record to justify the statement, in page 3 of 
their brief, that— 

“when the crash finally came in the spring of 1917 
it was discovered that large sums paid in by the tract 
purchasers had been wasted and dissipated by the 
Mertens upon outside ventures.” 

Fifth Assignment of Error. 

Before leaving the statement of facts it is necessary to call 
attention to the fifth assignment of error, based upon the ex¬ 
ception of appellant in refusing to permit the plaintiff 
Grymes to testify regarding his understanding of the obliga¬ 
tion of the U. S. Trust Company and of the Continental 
Trust Company as to supervising the apple-orchard enter¬ 
prise. 

The trial justice did refuse to permit this witness to 
testify as to his understanding of the obligations of the 
trust companies, but subsequently these exceptions were with¬ 
drawn when the witness Ready was permitted to answer the 
same question (Rec., p. 162). Hence the appellants have no 
exception, nor could it have been embarrassing to them, 
as stated at page 13 of their brief. 

ARGUMENT 

The case set up in the bill of complaint is that of an ex¬ 
press trust, claiming and charging that the trustee of the 
express trust therein described was guilty of misrepresenta¬ 
tion, concealment, diversion of trust funds, and vio¬ 
lation of its contract duties as such trustee and the like. The 
bill asserts and claims that the Continental, and, before it, 
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the U. S. Trust Company, was a party to the contracts of 
purchase, and, as such, became jointly and severally liable 
with Mertens to care for and cultivate the orchards. In 
the 19th paragraph of their bill, the plaintiffs allege that 
the defendants were liable to them for damages because of 
“the representations made to them by Mertens and Sons and 
salesmen, agents, and employees, and sanctioned, participated 
in and acquiesced in by the defendant trust companies,” and 
also “by reason of the several contracts made or assumed by 
the said defendants whereby they, on their part, as trustee, 
or substituted trustee, undertook and agreed with the plain¬ 
tiffs or assumed the obligations in said agreements set forth,” 
and then further charging, in substance, that the Continental 
trustee, by concealment and the like, prevented the plaintiffs 
from getting the apple orchards that had been contracted to 
be delivered to them. 

The bill was filed in October, 1917. 

The case was tried before Chief Justice McCoy in Jan¬ 
uary, 1923. 

Between the date of the filing of the bill, in October, 1917, 
and the final hearing before Chief Justice McCoy, in January, 
1923, the Circuit Court of Appeals for the Fifth Circuit, on 
the 10th day of January, 1921. decided the case of White vs. 
The New Orleans Lake Shore Land Company, reported in 
the 269th volume of Federal Reports. It will be shown in 
a subsequent part of the brief the Circuit Court of Appeals, 
in the White case, which in its facts practically paralleled 
the case at bar, decided adversely to all of the contentions, 
theories, and claims set up in the bill of complaint herein. 

The plaintiffs thereupon wholly abandoned their case as 
made by their bill, and at the trial of the cause for the first 
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time set up tlieir claim of a constructive trust. Mr. Carusi, 
in his opening statement at the trial, said: 

‘‘We are not asking the court to find that the 
contract of purchase, which will figure very conspicu¬ 
ously throughout the case, constituted a contract be¬ 
tween these complainants and these defendants, 
whereby these defendants guaranteed to deliver a com¬ 
mercial apple orchard to these complainants, or that 
they put themselves in the position of a principal 
party in a contract. 

“What we are asking the court to find is that from 
the language used in that paper, from the language 
used in numerous other papers to which these defend¬ 
ants were parties, and which were brought to the at¬ 
tention of these plaintiffs, these plaintiffs were lead 
to believe, they were justified in believing, and they 
did believe, that the position of the defendant trust 
companies toward the enterprise was that of a trust 
for their benefit.” 

******* 

“But we do insist that under all of the evidence 
in the case which I have very briefly outlined, that 
the position which this Trust Company quite volun¬ 
tarily assumed to these plaintiffs was one which re¬ 
quires that a court of equity should declare a con¬ 
structive trust. We do not insist that this document 
is one which can be made the basis of an express 
trust. In other words, the trust is not sufficiently 
manifested. It might be, and we might have some 
right to claim that perhaps if we wanted to go to that 
extreme under Railroad Company vs. Durant, that 
the mere fact that they entitled themselves as trustee, 
gives us the right to show for whom and for what. 
But we are not going that far. We are not making 
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this paper the basis of our claim. We are saying 
that all the evidence that we may present is such to 
show the conduct of this Trust Company in exercis¬ 
ing no care whatever to see that these funds were 
applied as they had given these people the right to 
believe that they would be applied, makes them con¬ 
structively a trustee for so much of the fund as these 
claimants proportionately may show that they are en¬ 
titled to” (Rec., pp. 91 and 99). 

The plaintiffs’ evidence and the argument of their counsel 
were directed to the support of the new claim and the case, 
therefore, in its new aspect and in its last analysis, now rests 
upon the claim of a constructive trust. 

To determine the soundness or unsoundness of the claim, 
let it be dissected in this wise: 

First. 

The Duty in Fact and in Truth Imposed on the Trust 
Company was to Receive the Purchase Price as Agent 
for and Payment to F. Mertens’ Sons and to make 
Title to the Purchaser upon the Full Payment of the 
Purchase Price. 

(a) The contract itself provides that the tract purchaser 
shall pay to the order of the trustee the purchase price, 
coupled with the obligation of Mertens & Sons “to have trans¬ 
ferred and conveyed unto me (tract purchaser) by warranty 
deed all of the foregoing-described property, such title to be 
conveyed to me upon the full payment of the purchase price 
herein agreed.” 

This meant and could only have meant that the title to 
the property was in the Trust Company, and that, as Mertens 
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agreed “to have transferred and conveyed” the property in 
question, and as the Trust Company accepted the trustee¬ 
ship at the foot of the agreement, the trustee, in effect, agreed 
to make the conveyances upon the terms and conditions 
stated in the body of the contract. The contract does not im¬ 
pose or suggest any other duty or obligation on the trustee. 

( b ) When the trusteeship was initiated, the United States 
Trust Company sent a circular letter to prospective pur¬ 
chasers, including all of the plaintiffs , in which it plainly 
said that the property had been conveyed to it, the Trust 
Company, as trustee, and that it would convey title to the 
purchasers upon the payment of the purchase price. This 
communication is attached to the bill of complaint in this 
case as Plaintiff’s Exhibit “D” and reads as follows: 

“F. Mertens & Sons, of Cumberland, Maryland, 
have transferred to this Company, as trustee, with 
general warranty of title, their Green Ridge Valley 
property comprising between 13 and 14,000 acres of 
land in Allegany County, Maryland, lying contigu¬ 
ous to the Baltimore & Ohio and Western Maryland 
Railroads, also the Chesapeake & Ohio Canal. It is 
proposed by Messrs. Mertens, who are men of high 
financial standing, to convert most of this acreage 
into a modern commercial apple orchard and dis¬ 
pose of same to individual purchasers in tracts of 
convenient size, and to such purchasers this Trust 
Company will execute deeds upon payment of pur¬ 
chase price.” 

(c) This particular trusteeship—not differing in character 
or extent—was taken over by the Continental Trust Company 
in July, 1914. 
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Mertens, on July 21, 1914, so notified the trac/ 

The communication was addressed “To owners ot 
Ridge Valley O rc hards property It said: 

“We desire to notify you of the transfer of the 
trusteeship of the Green Ridge Valley Orchards 
* * *. This transfer makes no change whatever 

and carr ies with it n o significance, as the new trus¬ 
tee simply carrieTTTuf the duties and obligations of 
the old trustee, all the business being carried along 
the identical same lines as originally planned and 
agreed.” 

On July 20, 1914, the United States Trust Company like¬ 
wise informed the tract purchasers of the designation of the 
Continental as trustee. The.communication was addressed 
“To purchasers of Green Ridge Valley Orchards It said: 

“We desire to inform you that we have transferred 
to the Continental Trust Company of Washington, 

> D. C., the trusteeship heretofore existing between this 
Company and Messrs. F. Mertens & Sons for the 
Green Ridge Valley Orchards.” 

Charles W. Warden, vice-president of the Continental, by 
communication dated July 20, 1914, likewise informed the 
tract purchasers of the change of the trustee. It was ad¬ 
dressed “To purchasers of Green Ridge Valley Orchards ” 
It said: 

“We desire to say that there has been transferred 
to us the trusteeship of Green Ridge Valley Orchards, 
heretofore vested in the United States Trust Com¬ 
pany, which transfer is made necessary by reason of 
the last mentioned corporation retiring from busi¬ 
ness.” 
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(d) The agreement between Mertens and the Continental, 
executed at the time of the acceptance of the trusteeship, 
among other things, provides: 


“It is further agreed that the party of the second 
part shall not be bound by any statements or repre¬ 
sentations made by any person or persons whatever 
not contained in the circular letters and other litera¬ 
ture pertaining to said property and duly signed by 
it, it being distinctly understood and agreed that the 
parties of the first pail and their employees and rep¬ 
resentatives shall not be deemed in any sense or to 
any extent the agents of the party of the second part, 
and in order to more effectually protect and save 
harmless the party of the second part against any 
such statements or representations, the party of the 
second part shall have the right to require the pur¬ 
chaser of any of said lots and parcels of land, before 
the receipt from said purchaser or purchasers of any 
payments on account of the said contracts of pur¬ 
chase, or before executing to said purchaser or pur¬ 
chasers a deed of conveyance to the property pur¬ 
chased, to sign a waiver of any such claims against 
the party of the second part on account of an alleged 
statement or representations alleged to have been 
made with reference to the property so purchased or 
contracted to be purchased. And said party of the 
second part (Continental Trust Company) shall not 
be responsible for the care or cultivation of any of 
said orchards planted or to be planted by the parties 
of the first part, and shall have the right in making 
any deeds to purchasers so to exempt itself for lia¬ 
bility for care and cultivation for orchards so 
deeded.” 
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So that the conclusion cannot be misted that Mertens and 
the Continental agreed to impose, and did in fact impose on 
the Trust Company the two duties, namely: 

(1) To receive, as agent, for the account of and payment 
to F. Mertens & Sons the purchase price of the various tracts 
sold; and 

(2) To make good and sufficient title to the property to 
the purchaser when the purchase price shall have been 
fully paid. 

Certainly the utmost that plaintiffs can claim is that the 
trusteeship, as to its extent and character, was dubious and 
equivocal. Counsel for appellants say: 

“The contract on its face is, to say the least, very 
equivocal in meaning as far as the obligation of the 
Trust Company is concerned.” 

It cannot be very seriously asserted that the contract did 
not disclose the fact that the trust company was charged with 
the duty of receiving for Mertens the purchase money, and 
that Mertens contracted “to have transferred and conveyed” 
the property sold, nor can it be denied by the appellants, 
nor should it be overlooked by the court, that the trustee¬ 
ship was, with considerable definiteness, announced in the 
letter of the United States Trust Company, in 1910, at the 
time of the initiation of the trusteeship and that this letter 
was sent to and received by the prospective purchasers, in¬ 
cluding all of the plaintiffs, and before any purchase con¬ 
tracts were entered into. If, therefore, the trusteeship was 
not fully understood and hence to some extent equivocal, it 
was the plain duty of the tract purchasers or the prospective 
tract purchasers to make inquiry either of Mertens or of the 
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Trust Company, or both, concerning its extent and char¬ 
acter. 

Second. 

Assuming the Language Used in the Constract of Pur¬ 
chase and the Letters Sent Out to the Tract Pur¬ 
chasers Did Not Fully Disclose the Trust, and Assum¬ 
ing the Language Used in These Documents to be 
Equivocal, Nevertheless, a Trusteeship Having Been 
Disclosed, the Duty was upon the Tract Purchasers to 
Inquire of the Trust Company the Nature and Char¬ 
acter of the Trusteeship. 

It is a well-settled principle of equity, established by the 
authorities hereinafter cited and hundreds of others besides, 
that when a person, dealing with property, has reason to 
believe that there exists a trusteeship, he is bound to inquire 
and to determine for himself from such inquiry the nature 
and extent of it. He is presumed to know everything which 
that inqury would have discovered. 

Indeed, it has been held by the overwhelming weight of 
authority that the mere use of the word “Trustee” is suffi- 
eient to inform a person that there is a trusteeship, and that 
thereupon it is his duty to investigate and ascertain its scope 
and character. 

Very early in the District of Columbia this rule was laid 
down in the case of Jackson vs. Davis, McArthur and 
Mackey’s Reports, 334, where Mr. Justice Cox, in delivering 
the opinion of the court, held: 

“If Blackwood had conveyed this property to Ken¬ 
dall without any notice of an unsatisfied trust, he 
would probably have taken the same discharged from 
any such trust. In point of fact he took the notes 





with the notice stamped upon them that they were 
trust property. They were endorsed by the trustees, 
and taken by him. The endorsement itself was 
notice that they held the notes as trustees, notice to 
him of the trust, and we are satisfied that he was 
under the obligation to see to the application of the 
purchase money paid by him for those notes.” 

The decision in Jackson vs. Davis is supported by the de- 
sions of the Supreme Court of the United States. In Dun¬ 
can vs. Jaudon, 15 Wall., 165; 21 Law Ed., 142, certain 
shares of stock were in the name of “S. Jaudon, trustee for 
Mrs. Mary T. B. Jaudon,” and a person dealing with that 
stock was held to have notice of the terms of the trusteeship, 
the court saying: 

“In both cases the certificates, which were the evi¬ 
dence of the hypothecated stock, recited that ‘S. Jau¬ 
don, trustee for Mrs. Mary T. B. Jaudon/ was en¬ 
titled to a certain number of shares in the capital 
stock of the Company, transferable on the books of 
the Company by him or his legal representative, on 
the surrender of the' certificate. Each certificate, 
when the stock was pledged, was accompanied by a 
blank power of attorney on a separate piece of paper, 
signed by ‘S. Jaudon, Trustee of Mary T. B. Jaudon/ 
In the case of the Bank the negotiations were con¬ 
ducted with the cashier, who, although uninformed 
of the purpose for which the funds were wanted, 
knew that the certificates taken in pledge disclosed 
the fact that Jaudon held the stock, not in his own 
right, but as trustee.” 

Duncan vs. Jaudon, supra, was cited in Union Pacific 
Railroad Company vs. Durant, 95 U. S., 576; 24 Law. Ed., 
391, where the rule was again stated as follows: 
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“All the deeds but one designate the appellee as 
‘trustee/ without setting forth for whom or for what 
purpose. Parol evidence was admissible to show 
these things. The designation alone was sufficient 
to devolve the duty of inquiry upon any third person 
dealing with the property. Duncan v. Jaudon, 15 
Wall, 165 (82 U. S. XXI, 142); Shaw v. Spencer, 
100 Mass., 382 ; Sharp v. Taylor, 2 Phil., 801; McBlair 
v. Gibbs, 17 How., 232 (58 U. S. XV, 132); Brooks 
v. Martin, 2 Wall., 70 (69 U. S. XVII, 732). The 
appellee cannot claim adversely to those for whom he 
acquired and holds the property. The rights of 
others, if such rights exist, do not concern him. He 
cannot vicariously assert them.” 

There has been no departure in the lower Federal courts 
from the rule as above stated. None of the vast number of 
plaintiffs made any inquiry of Mertens or of either of the 
two trust companies as to the scope and character of the 
trusteeship, nor is there any claim that had such an inquiry 
been made that Mertens or the trust companies would have 
failed to disclose the real situation. And even if the plain¬ 
tiffs had suspected that full disclosure would not have been 
made to them upon inquiry, such a belief does not 
excuse them from the effect of their failure to make such 
inquiry. This was held in Geyser-Marion Gold Min. Co. vs. 
Stark, 106 Fed., 558, wherein Mr. Justice Sanborn, sitting 
in the Circuit Court of Appeals, said: 

“It is said, however, that the term ‘trustee’ gave 
no indication of the name of the equitable owner, 
and that this fact relieved the corporation from the 
discharge of its duty. This corporation was bound 
to exercise reasonable diligence to ascertain whether 
or not the equitable Owner of this stock had author- 
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ized its transfer and to prevent its cancellation and 
its loss by him if he had given no such authority. 
The Warning and declaration which the word ‘trus¬ 
tee’ bore to this corporation that Felix J. Stark was 
not the owner, that he held it for another, that he 
had no power to assign it, were certainly sufficient 
to put the company upon inquiry for the cestui que 
trust, and for his assent to the surrender and destruc¬ 
tion of the certificates. No reasonable man, in the 
presence of such a warning, and in the honest dis¬ 
charge of such a duty, would fail to investigate; and 
notice sufficient to put a man of reasonable prudence 
and intelligence upon inquiry is notice of all the 
facts which a diligent investigation would develop, 
or is evidence from which knowledge of those facts 
may be inferred and found. The mining company 
asked no questions, made no inquiry, cancelled and 
surrendered the stock of the appellee upon the un¬ 
authorized assignments, and issued certificates and 
made a record of its ownership by others. This was 
neither the exercise of reasonable diligence, nor of 
any diligence, to ascertain the beneficial owner of 
this stock, and to prevent its transfer without his con¬ 
sent; and it was a clear breach of the obligation of 
the corporation to discharge this duty. The old ex¬ 
cuse for this dereliction that the word ‘trustee’ pointed 
to no one but the trustee himself of whom inquiry 
could have been made, and that such an inquiry 
would have been idle, because he who would violate 
his trust would make false answers, is again presented 
presented. Its futility has been often shown, and 
perhaps nowhere better than by Sir John Romilly, 
master of the rolls, in Jones v. Williams, 24 Beav., 
62, where he said: 

“ 'With respect to the argument that it was un¬ 
necessary to make any inquiry, because it must have 
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led to no results, I think it impossible to admit the 
validity of this excuse. I concur in the doctrine of 
Jones v. Smith, 1 Hare, 55 that a false answer or 
a reasonable answer given to an inquiry made may 
dispense with the necessity of further inquiry; but 
I think it impossible beforehand to come to the con¬ 
clusion that a false answer would have been given, 
which would have precluded the necessity of further 
inquiry. A more dangerous doctrine could not be 
laid down, nor one involving a more unsatisfactory 
inquiry, namely, a hypothetical inquiry as to what 
A would have said if B had said something other 
than what he did say.’ 

“It is no excuse for the failure to make any in¬ 
quiry that such an investigation, if made, might have 
failed to develop the truth. Shaw v. Spencer, 100 
Mass., 382, 390.” 

Mr. Warden testified that the declaration of trust was at 
all times open to the inspection of the tract purchasers, and 
that the Trust Company was ready and willing to exhibit 
it to any of the interested parties or to give any and all in¬ 
formation concerning the nature and extent of the trustee¬ 
ship. 

' We find in another Federal case decided in the Circuit 
Court, Sternfels et al. vs. Watson et al., 139 Fed. Rep., 505, 
the rule stated as follows: 

“There can be no doubt that the use of the word 
‘trustee’ in the conveyance to T. J. Watson was suffi¬ 
cient to put all subsequent purchasers from him 
upon inquiry as to the existence and nature of the 
trust. Railroad Co. v. Durant, 95 U. S., 576, 24 L. 
Ed., 391; Shaw v. Spencer, 100 Mass., 382, 97 Am. 
Dec. 107, 1 Am. Rep. 115; Covington v. Anderson, 
16 Lea (Tenn.), 310.” 
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The leading case on this particular subject—leading be¬ 
cause cited in nearly every case dealing with the principle 
under discussion, is Shaw vs. Spencer, 100 Mass., 382; 1 
Am. Rep., 115. Dealing with the mere use of the word 
“trustee,” the court said: 

“Unless the word ‘trustee’ may be regarded as 
mere discriptio persons, and rejected as a nullity, 
there was plain and actual notice of the existence of 
a trust of some description. A trust as to personalty, 
or choses in action, need not be expressed in writing, 
but may be established by parol; and that the mere 
use of the word ‘trustee’ in the assignment of a 
mortgage and note imports the existence of a trust, 
and gives notice thereof to all into whose hands the 
instrument comes, has been expressly decided by this 
court. Sturtevant v. Jacques, 14 Allen, 523. See 
also Bancroft v. Consen, 13 id., 50, and Trull v. 
Trull, id., 407.” 

******* 

“The fact that it is common to issue certificates of 
stock in the name of one as trustee, when no trust 
actually exists, has no legal bearing on the decision 
of the present case. The rules of law are presumed 
to be known by all men, and they must govern them¬ 
selves accordingly. The law holds that the insertion 
of the word ‘trustee’ after the name of a stockholder 
does indicate and give notice of a trust. No one is 
at liberty to disregard such notice and to abstain 
from inquiry, for the reason that a trust is frequently 
simulated or pretended when it really does not exist. 
The whole force of this offer of evidence is addressed 
to the question whether the word ‘trustee’ alone, has 
any significance, and does amount to notice of the 
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existence of a trust. But this has been heretofore de¬ 
cided, and, is no longer an open question in this com¬ 
monwealth. Sturtevant v. Jacques, 14 Allen, 523.” 

In New York the same principle stated in the cases cited 
above was laid down in the case of Swan vs. Produce Bank, 
24 Hun., 277, where it was held that the mere use of the 
word “trustee” was sufficient to apprise a person dealing 
with the trust property of the existence and scope of the 
trusteeship. In Maryland the rule is the same. In the case 
of Third National Bank of Baltimore vs. Lange et al., 51 
Md., 138, it is stated as follows: 

“No doctrine is better settled, than that a trustee 
has no power to sell and dispose of trust property for 
his own use and at his own mere will. One who 
obtains it from him or through him with actual or 
constructive notice of the trust, can acquire no title, 
and it may be recovered by suitable proceedings for 
the benefit of the cestui que trust. If there are cir¬ 
cumstances connected with the purchase which rea¬ 
sonably indicate that trust property is being dealt 
with, they will fix upon the purchaser notice of the 
trust, and if he fails to make inquiry about the title 
he is getting, it is his own fault and he must suffer 
the consequences of his own neglect. 

The general doctrine is stated in 1 Story’s Eq. 
Jwris., sec. 400, where it is said: ‘for whatever is suffi¬ 
cient to put a party upon-inquiry (that is, whatever 
has a reasonable certainty as to time, place, circum¬ 
stances and persons), is, in equity, held to be good 
notice to bind him.’ A large number of authorities 
is referred to in the note, and it is unnecessary to 
allude to them more particularly. 
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In the case of the present note, it cannot be read 
understanding^ without seeing upon* its facet that it 
is connected with a trust and is part of a trust fund. 
It was the duty of the bank, before purchasing it, to 
have made inquiry into the right of the trustee to 
dispose of it. But this it wholly failed to do, and as 
it turns out, he was disposing of the note in fraud 
of his trust; the bank must suffer the consequences 
of the risk it assumed. 

In the case of Shaw vs. Spencer and Others, 100 
Mass., 382, the question is considered, whether the 
addition of the word trustee to the name alone is suffi¬ 
cient to indicate a trust and put a party upon inquiry. 
That was the case of stock certificates, which were 
pledged by the holder as collaterals for certain accept¬ 
ances. The certificates in question were in the name 
of E. Carter, trustee. They were by him endorsed, 
and one of the questions presented was whether the 
word trustee was sufficient to put the holders upon 
inquiry, and thereby affect them with notice of the 
trust. The Court says on page 393, ‘The rules of 
law are presumed to be known by all men; and they 
must govern themselves accordingly. The law holds 
that the insertion of the word ‘trustee’ after the name 
of a stockholder does indicate and give notice of a 
trust. No one is at liberty to disregard such notice 
and to abstain from inquiry, for the reason that a 
trust is frequently simulated or pretended when it 
really does not exist. The whole force of this offer 
of evidence is addressed to the question, whether the 
word ‘trustee’ alone has any significance and does 
amount to notice of the existence of a trust. But this 
has heretofore been decided, and is no longer an 
open question in this commonwealth.’ And upon 
the ground that pledgees took the certificates with 
this notice of the trust, it was held that they could 
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not retain them against the equitable owner, inas¬ 
much as Carter, the trustee, had no authority to use 
or dispose of them for any such purpose.” 

Later, in the case of Swift vs. Williams and, Moore, trus¬ 
tees, 68 Md., 236, the Lange case was approved. There the 
court said: 

“In Third National Bank of Baltimore vs. Lange 
et al., 51 Md., 144, this Court decided that the addi¬ 
tion of the word ‘trustee’ after a name gave notice 
of a trust, and approved the law laid down in Shaw 
vs. Spence, 100 Mass., 382, where it was decided that 
the addition of the word ‘trustee’ in certain stock cer¬ 
tificates gave notice that they were held in trust, and 
put a party taking the same, upon notice, and im¬ 
posed on him the duty of inquiry from which if he 
abstained, he neglected at his peril. If it be so in 
such case there is no possible reason why the same 
rule should not apply to the addition of ‘trustee’ 
after the signature to a check, and should not put 
upon the party honoring the same the imperative 
duty of being certain that the check has been prop¬ 
erly drawn against the fund—from which he 
pays it.” 

It was held in Marburg, trustee, vs. Ehlen et al., 72 Md., 
206, that the addition of the word “trustee” was sufficient 
to put one on inquiry. There the court said; 

“As this court has approved the case of Shaw vs. 
Spencer, 100 Mass., 382, in Third National Bank of 
Baltimore vs. Lange et al., 51 Md., 144 ; and again in 
Swift vs. Williams and Moore, trustees, 68 Md., 255 
and 256, where the court followed Shaw vs. Spencer , 
100 Mass., and held that the addition of the word 
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trustee was notice of a trust which called for inquiry 
and examination, it is very certain that Albert's Case 
cannot be followed except in a case exactly analogous 
in its facts.” 

We find in the case of Mercantile National Bank vs. Par¬ 
sons , 54 Minn., 56; 48 Am. St. Rep., 299, that even though 
the use of the word “trustee” does not give notice of the 
name of the beneficiary or the character of the trust, yet it 
requires inquiry as to its character and limitation. On this 
particular question the court said: 

“The record of the mortgage from Parsons to plain¬ 
tiff, without the record of the declaration of trust by 
Crowell in favor of Parsons, would not be constructive 
notice to any subsequent purchaser from Crowell, be¬ 
cause not in the chain of title; and, as this declaration 
of trust was not recorded, the case comes down to the 
question whether the fact that Crowell was, in the 
deed from Fletcher, described as ‘trustee/ was suf¬ 
ficient to put the market company on inquiry, and, 
if so, whether the investigation it made and the in¬ 
formation it received was such as a reasonable prudent 
man would have acted on without further inquiry. 
It is a familiar doctrine that a purchaser is chargeable 
with notice of facts recited in deeds under or through 
which he takes title; and while the word ‘trustee* in 
a deed gives no notice of the name of the beneficiary, 
or of the character of the trust, yet it does give notice 
of a trust of some description, which imposes the duty 
of inquiry as to its character and limitations; and 
whatever is sufficient to put a person of ordinary pru¬ 
dence upon inquiry is constructive notice of every¬ 
thing to which that inquiry would presumably have 
led.” 
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In a well-considered case of Snyder vs. Collier, 85 Nebr., 
552; 123 N. W., 1023; 133 Am. St. Rep., 682, we find this: 

“It has been suggested that we should permit 
amended pleadings to be filed in this court and render 
a judgment thereon; but we think the issues should 
be made up and the case first tried in the district 
court. Eliminating the elements of estoppel and con¬ 
fession from the case, the mind reverts to George B. 
Collier’s title to the mortgaged premises and his au¬ 
thority to impress a lien thereon. Ordinarily a trust 
estate is created for administrative purposes, and he 
who deals therewith with notice of its character is 
bound in law to ascertain the trustee’s authority with 
respect thereto. If a grantee receives title to real es¬ 
tate for the benefit of another, and next succeeding 
his name in the deed vesting him with title the word 
‘trustee’ appears, all persons dealing with him con¬ 
cerning the land are charged with notice and placed 
upon reasonably inquiry concerning the nature of his 
title and the limits of his power: Mercantile Nat. 
Bank vs. Parsons, 54 Minn., 56; 40 Am. St. Rep., 
299; 55 N. W., 825; Marbury v. Ehlen, 72 Md., 206; 
20 Am. St. Rep., 467; 19 Atl., 648; Gaston v. Amer¬ 
ican Exchange Nat. Bank, 29 N. J. Eq., 98; Union 
P. R. Co. v. Durant, 95 U. S., 576; 24 L. Ed., 391; 
Farmers’ Loan Sc Trust Co. v. Essex, 66 Kan., 100; 
71 Pac., 268. See, also, shaw v. Spencer, 100 Mass., 
382; 1 Am. Rep., 115; 97 Am. Dec., 107; SternfeU 
v. Watson, 139 Fed., 505; Geyser-Marion Gold-Min. 
Co. v. Stark, 45 C. C. A., 467; 106 Fed., 558; 53 
L. R. A., 684. 

* * * The evidence, independent of the al¬ 

legation in the petition, does not prove that George B. 
Collier held the lots in trust, nor, conceding that he 
did, does it disclose the nature of that trust or the 
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extent of his power? Ordinarily the legal presump¬ 
tion exists that a trustee has no power to sell or mort¬ 
gage the trust estate. Prospective purchasers and 
mortgagees must therefore exercise reasonable dili¬ 
gence to ascertain whether the trustee has authority 
to sell or encumber the real estate: Sternfels v. Wat¬ 
son, 139 Fed., 505; Geyser-Marion Gold-Mining Co. v. 
Stark, 45 C. C. A., 467; 106 Fed., 558; 53 L. R. A., 
684; Jones v. Williams, 24 Beav. (Eng.), 47, 62.” 

The appellants in their brief recognize the controlling im¬ 
portance of the decision of the Circuit Court of Appeals in the 
case of White vs. New Orleans Lake Shore Land Company, 
269 Fed., 937, decided January 10, 1921, long after the bill 
in this case was filed, and seek to distinguish it from the 
present case. The decision in the White case is of the ut¬ 
most importance in the consideration of the present case be¬ 
cause the facts in the two cases are almost identical. We 
here parallel the facts: 


The White Case. 

Property conveyed to trust com¬ 
pany as trustee, deed reciting 
“under the terms of the trust 
agreement between the parties.” 

Agreement to purchase with 
language identical with that of 
agreement in present case. 

Letter from Trust Company to 
all purchasers, after the contract 
was signed , stating that it held 
the property as trustee, and 
would convey title to purchasers 
upon the fulfillment of their 
agreement. 


The Present Case 

Property conveyed to Trust 
Company by deed absolute in 
form but trusteeship disclosed in 
contract and stated in circular 
letter of Trust Company. 

Agreement to purchase with 
language identical with that of 
agreement in the White case. 

Letter from Trust Company to 
all purchasers, before contract 
teas, stating that it held the prop¬ 
erty as trustee, and would convey 
title to purchasers upon the ful¬ 
fillment of their agreements. 
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All cash and notes made paya¬ 
ble to Trust Company as trus¬ 
tee. 

Apparently , from the record, 
no inquiry was made of the 
Trust Company of the extent and 
character of the trusteeship by 
White. 

More money was expended on 
the enterprise than the amount 
of tract purchasers’ notes. 

Contract in White Case. 

Letter addressed to New Or¬ 
leans Lake Shore Land Company. 

“I hereby agree to purchase 
and do purchase, subject to your 
acceptance * * * 

Five acres of land already 
planted or to be planted by you 
during the planting season of 
1916-17, comprising a five-acre 
commercial orange and grape¬ 
fruit grove, planted seventy trees 
to the acre, which you are to 
take care of and cultivate for me 
for a period of five years without 
additional cost. 

You are to deliver to me at the 
expiration of five years, a five- 
acre commercial orange and 
grape-fruit grove, each acre 
thereof containing not less than 
seventy trees. * * * 

One residence lot in size 4,000 
square feet. * * * 

For value received and in con¬ 
sideration of your promise and 
agreement to have transferred 
and conveyed unto me by war¬ 
ranty deed ail of the foregoing 
described property, such title to 
be conveyed to me upon full pay- 


All cash and notes made pay¬ 
able to Trust Company as trustee. 

No inquiry was made by any 
one of the thousands of the tract 
purchasers of the extent and 
character of the trusteeship. 

More money was expended on 
the enterprise than the amount 
of the tract purchasers’ notes. 

Contract in Present Case. 

Letter addressed to F. Mertens’ 
Sons, Cumberland, Maryland. 

“I hereby agree to purchase, 
and’ do purchase, subject to your 
acceptance * * * 

Five acres of land already 
planted, or to be planted by you 
during the planting season of 
1911-12, comprising a five-acre 
commercial apple orchard, plant¬ 
ed fifty trees to the acre, which 
you are to take care of and culti¬ 
vate for me for a period of five 
years from this date, without ad¬ 
ditional cost. 

You are to deliver to me at the 
expiration of five years a five- 
acre commercial apple orchard, 
each acre thereof containing not 
less than fifty trees. * * * 

One residence lot, in size 5,000 
square feet. * * * 

For value received, and in con¬ 
sideration of your promise and 
agreement to have transferred 
and conveyed unto me, by War¬ 
ranty Deed, all of the foregoing 
described property, such title to 
be conveyed to me upon full pay- 
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meat of the purchase price 
herein agreed. I hereby promise 
and agree to pay to the order of 
the trustee, namely, the Hibernia 
Bank & Trust Company of New 
Orleans, Louisiana, as full pur¬ 
chase price, the sum of thirty- 
eight hundred and fifty dollars. 

Herewith I hand you the first 
payment of three hundred and 
fifty dollars, payable to the Hi¬ 
bernia Bank & Trust Company 
of New Orleans, and the balance 
of the purchase price, namely, 
$3,500, I promise and agree to 
pay to the Hibernia Bank & 
Trust Company of New Orleans, 
and I herewith give my series of 
notes for the said balance, paya¬ 
ble to the Hibernia Bank & Trust 
Company of New Orleans. 


It is further hereby agreed and 
understood that the parties 
hereto shall not be bound by any 
statements, agreements, or rep¬ 
resentations not herein con¬ 
tained, and no representative of 
the New Orleans Lake Shore 
Land Company or of the Hi¬ 
bernia Bank & Trust Company is 
authorized to change or alter any 
of the terms of this agreement. 


ment of the purchase price 
herein agreed, I hereby promise 
and agree to pay to the order of 
the trustee, namely, the United 
Trust Company of Washington, 
D. C., as full purchase price, the 
sum of $1,750.00. 

Herewith I hand you the first 
payment of One Hundred and 
Fifty Dollars, payable to the 
United States Trust Company, of 
Washington, D. C., and the bal¬ 
ance of the purchase price, Four¬ 
teen Hundred and Fifty Dollars, 
I promise and agree to pay to 
the United States Trust Com¬ 
pany, of Washington, D. C., and 
I herewith give my series of 
notes for the said balance, pay¬ 
able to the United States Trust 
Company, of Washington, D. C. 

It is hereby agreed that should 
default be made in the payment 
of any of the said notes for the 
same shall fall due all previous 
payments made shall be for¬ 
feited to you; and thereupon at 
your sole option this contract 
shall be void, and all of my right, 
title, and interest in and to all 
the property herein agreed to be 
purchased by me shall terminate. 

It is further hereby agreed 
and understood, that the parties 
hereto shall not be bound by any 
statements, agreements or rep¬ 
resentations not herein con¬ 
tained, and no representative of 
F. Mertens Sons, (or of the 
United States Trust Company, is 
authorized to change or alter 
any of the terms of this agree¬ 
ment. 


44 


It will be seen from the foregoing comparison of the facts 
and contracts in the two cases that there was but one dif¬ 
ference between them. In the White case, the purchasers 
of the tracts were informed of the trusteeship by a recital in 
the recorded copy of the act of sale that the Trust Company 
held the property, “as trustee, under the terms of a trust 
agreement between the parties,” whereas in this case, while 
the deed was on its face absolute, the tract purchasers were 
informed of the trusteeship by the designation of the Trust 
Company as “trustee” in the contract of purchase, and were 
told that the trustee held the land in trust in the letter writ¬ 
ten by Mr. C. W. Warden, then vice-president of the United 
States Trust Company in 1910 and received by every pur¬ 
chaser before he executed his contract of purchase. 

In deciding the White case, the court relied upon the es¬ 
tablished principle that where one dealing with property or 
a fund or enters into a contract when the property or fund 
or contract is affected by a trust, he is bound to inquire into 
it to ascertain its extent and nature. 

It is well to call the court’s attention to the fact that in 
Louisiana, where the White case arose, as in all civil-law 
jurisdictions, the original of a conveyance is not recorded 
in the public records. The parties go before a notary public, 
who draws up the instrument and sees to its execution. He 
copies the original and hands the parties copies, which may 
be recorded in the public records if the parties so desire. In 
the White case, the act of sale, which is very much like our 
deed, had attached to the original a copy of the resolution of 
the board of directors of the Trust Company, which set forth 
the scope and limitations of the trusteeship. This original 
was executed before a notary according to the custom and 
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was, along with a copy of the resolutions, kept by the notary. 
The notary then handed the parties copies of the act of sale, 
which, while it recited that there was attached thereto a copy 
of the resolution remaining in the notary’s office the resolu¬ 
tion was not attached. Copy of the act of sale was then 
taken to the recording office and there recorded, but the reso¬ 
lution referred to therein was not recorded. This will ap¬ 
pear from pages 59 to 73 of the transcript of record in the 
White case. So that all that was recorded, and all that was 
constructively brought to the attention of White, was the re¬ 
cital in the deed that the Trust Company held the property, 
“as trustee, under the terms of a trust agreement between the 
parties.” The Circuit Court of Appeals held that the use of 
these words in the recorded copy of the act of sale charged 
the plaintiff with notice of the trusteeship of the Trust Com¬ 
pany, saying: 

“It is urged in this case that the relation of the 
Trust Company to this property was such that by 
the contract, evidenced by the letter addressed by 
plaintiff to the Land Company, it is bound by the 
undertaking to produce and sell a commercial grove, 
and that, the same not having been furnished, it is 
liable to reimburse the plaintiff on a rescission of the 
contract. The letters evidencing the contract are 
addressed to the Land Company alone. The agree¬ 
ments as to planting and caring for the groves are 
with the Land Company. The letter refers to the 
Trust Company as trustee, to whose order the pur¬ 
chaser promises and agrees to pay the purchase price. 

“The receipt of the Trust Company to the plaintiff 
of the contract so made recites that the contract of 
purchase is made by plaintiff with the Land Company 
of certain property which the Trust Company holds 
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as trustee, that the original agreement is held by it 
as trustee, and the property will be conveyed by the 
Trust Company when the terms of the agreement are 
fulfilled as recited in said agreement. At that time 
the title to the land was in the Trust Company under 
a recorded act of sale reciting that it held it ‘as trus¬ 
tee under the terms of a trust agreement between the 
parties.’ 

“The terms of the trust were set out in the resolu¬ 
tions, which were referred to in the act of sale as a 
part thereof, and attached thereto, the original of said 
act of sale being among the records of the notary pub¬ 
lic who had passed the same in New Orleans, and the 
record in the conveyance office recited that the act of 
sale was authorized bv the resolutions attached thereto 

Is 

as a part thereof. It also recited that the Trust Com¬ 
pany held as trustee ‘under the terms of a trust agree¬ 
ment between the parties.’ This would seem to fully 
charge plaintiff with notice of the trust relation of 
the Trust Company, especially where the plaintiff 
dealt with it as a trustee of the property. Schneidau 
v. New Orleans Land Co., 132 La., 264; 61 South., 
225. 

“It is urged that the laws of Louisiana ptohibit the 
creation of a trust such as is set forth in this act of 
sale. Whether this is or is not a sound position is not 
material in this'case. The question here is simply: 
Did the Trust Company bind itself to perform the ex¬ 
ecutory agreements evidenced by the letters from 
While to the Land Company as to planting and car¬ 
ing for the grove called for in said letters , or did it 
only agree to convey the land, the title to which it 
held, on account of the Land Company, and did it re¬ 
ceive the consideration only for the purpose of trans¬ 
mission of the cash and notes to the Land Company f 

“We think it is quite evident, from the letters, that 
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the entire contract was between White and the Land 
Company; that the Trust Company was understood to 
accept the agreement solely to signify that it would 
convey the land when the contract between the Land 
Company and White was fulfilled. (Italics ours.) 

The court’s special attention is directed to the portion of 

this case that we have italicized as furnishing convincing 
proof of the reason that moved plaintiffs to abandon the 
theory of liability set up in their bill. 

Third. 

The Duty to Care for and Cultivate the Orchards was 

Alone Imposed on Mertens and no Inference Could he 

Drawn from the Contract or Letters, or Both, that the 

Trustee had any Duty Whatever with Deference 

Thereto. 

We submit the following observations in support of the 
proposition: 

(1). The contract, both in form and substance, is between 
the tract purchaser and Mertens. 

It is in form a letter signed by the tract purchaser, ad¬ 
dressed to F. Mertens & Sons at Cumberland, Maryland, and 
agreed to by Mertens & Sons. 

It is in substance, that the tract purchaser will buy and 
pay for, in stated instalments, a designated tract of land in 
consideration of the reciprocal obligation of Mertens to care 
for and cultivate the trees planted or to be planted in a des¬ 
ignated tract for a period of five years — “a promise for a 
promise.” 
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(2) . The tract purchaser everywhere in his contract as¬ 
serts that he looks to F. Mertens to produce the five-year 
orchard. 

“I hereby agree to purchase, and do purchase, sub¬ 
ject to your acceptance certain property, * * *” 

“Five acres of land already planted, comprising a 
five acre commercial apple orchard, planted fifty trees 
to the acre, which you are to take care of and culti¬ 
vate for me for a period of five years from this date, 
without additional costs.” 

“You are to deliver to me at the expiration of five 
years, five acres of commercial apple orchard * * 

“I reserve the privilege of relieving you at any time 
of the care and management of the orchard, upon 
the payment in full of the purchase price.” 

“For value received, and in consideration of yovr 
promise and agreement to have transferred and con¬ 
veyed unto me * * 

. “Herewith I hand you the first payment of 
$250 * * 

“It is hereby agreed that should default be made 
in payment of any of the said notes during the sixty 
days after the same shall fall due, all previous pay¬ 
ments made shall be forfeited to you and thereupon at 
your sole option, this contract shall be void and all of 
my right, title, and interest in and to all of the prop¬ 
erty herein agreed to be purchased by me shall termi¬ 
nate. 

“I herewith give my series of the notes for the said 
balance payable to the United States Company.” 

(3) The United States Trust Company, the first trustee, 

at the time of the commencement of the trusteeship and 
before any contracts were entered into, to wit, in 1910, an¬ 
nounced in a circular letter sent to prospective purchasers, 
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including all of the plaintiffs, three definite and specific 
things: 

(а) That “F. Mertens & Sons of Cumberland, 

Maryland, have transferred to this Company as trustee, 
with general warranty of title, their Green Ridge 
Valley Orchards property comprising between thirteen 
and fourteen thousand acres of land in Allegany 
County, Cumberland, Maryland. * * 

(б) That “It is proposed by Messrs. Mertens, who 
are men of high financial standing, to convert most 
of this acreage into a modern commercial apple or¬ 
chard and dispose of the same to individual purchasers 
in tracts of convenient size” and 

(c) That “to such purchasers, this Trust Company 
will execute deeds upon payment of the purchase 
price.” 

Any reader of any intelligence, reading this letter would 
know that Mertens owned the Green Ridge Valley property 
and that it had been conveyed to the Trust Company as 
trustee for the purpose of safeguarding the purchaser in get¬ 
ting title to the property he bought when he had completed 
the payment of the purchase price, and that Mertens, not 
the Trust Company, had embarked upon the enterprise of 
planting, caring for and cultivating apple orchards on this 
property and then of selling them in small tracts to indi¬ 
vidual purchasers. 

And again, the tract purchaser could only have interpreted 
the provision in the contract making the Trustee payee in 
the notes, as constituting the Trust Company the agent of 
Mertens alone since the money the notes called for belonged 
to and was the property of Mertens. They constituted to¬ 
gether with the cash payment, the purchase price of prop- 
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erty that belonged to Mertens and which they bought from 
Mertens under a contract of purchase which they entered into 
with Mertens. The notes and the money paid on their ac¬ 
count indubitably was Mertens’. If the tract purchasers had 
the thought or indulged the hope that the Trust Company 
would or could hold the proceeds of the notes as a security 
or guaranty that Mertens would faithfully carry out his 
agreement to care for and cultivate on what foundation did 
such thought or hope rest ? They admit that they sought no 
information on the subject and even now we are not told how 
much was this fund to be, or how the funds paid by the one 
were to be kept separated, and separately expended from the 
other. 

The plaintiffs, in their bill, paragraph 9 (Rec., p. 10), 
referring to this controlling communication, say: 

“and which circular letter was in large numbers 
placed in the hands of the sales agents and other¬ 
wise given out for distribution to ‘prospects’ and was 
distributed to prospective purchasers including the 
plaintiffs, (Italics ours) * * 

(4) Mr. Warden’s much-criticized letter of July 20,1914, 
not only does not contain any statement to the contrary, 
but, taken in connection with the contract itself and the cir¬ 
cular letter of 1910 —both letters being sent to the same 
people —confirms and supports the Continental’s contention 
here. It contains these separate paragraphs, viz: 

(a) That the trusteeship of the Green Ridge Valley Or¬ 
chards theretofore held by the United States Trust Company 
had been transferred to it. 
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(b) That the Continental would “handle the b usin ess per - 

taining to the trusteeship in strict accordance with the letter 
and spirit of existing contracts * * 

(c) That Mertens were very responsible business men and 
that the Continental had caused a number of inspections of 
the Green Ridge Valley Orchards property and that “we be¬ 
lieve that the property and its growing apple orchards are 
having judicious care along modern horticultural lines.” 

The second paragraph referred to the duties of the trustee 
and the performance of them, and these duties were sub¬ 
stantial and important. Mr. Warden says the Continental 
would hold the tract purchasers harmless from a judgment 
against anyone or all four of the Mertens Brothers, against 
bankruptcy, against receivership, or against any encumbrance 
of the property whatsoever during the five years, like bond 
issues or any other contingencies of that kind that would 
arise that would affect the title of the property, and the 
Trust Company would take care of the taxes. 

The third paragraph, when dissected, says these things, 
namely, that the Continental knew F. Mertens & Sons—that 
it was acquainted with the Green Ridge Valley Orchards 
property—and that its officers believed i hat the property was 
being intelligently cultivated, etc. When it speaks in the 
first paragraph of the transfer of the trusteeship, it speaks of 
a transaction between itself and Mertens, and when it speaks 
in the second paragraph, it speaks of what it, the Trust Com¬ 
pany as trustee, proposes to do, speaking for itself alone, 
and concerning “the business pertaining to the trusteeship,” 
and when it speaks in the third paragraph, it speaks of and 
concerning other people than themselves, to-wit, Mertens and 
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of the property which was the subject-matter of an enter¬ 
prise of Mertens, and when it refers to the extent and char¬ 
acter of the cultivation of the orchards, the word “believe” 
is used, convincingly showing that the Trust Company, 
through Mr. Warden, is talking of and about the duties and 
the activities and energies of others than the Trust Company. 
Let appellants point out what statement in this letter is 
false and misleading. 

Was there anything false or misleading in the first para¬ 
graph of the letter when it said that the Continental had 
taken over the trusteeship from the United States Trust 
Company made necessary by the retirement from business 
of the original trustee? 

Was there anything false or misleading in the second para¬ 
graph when it said, that the Continental would handle the 
business pertaining to the trusteeship in strict accordance 
with the letter and spirit of the existing contracts, and that 
it would handle it in a careful, punctual and responsible 
way? 

Was there anything false or misleading in the statement 
that Mertens were at that time high, responsible business 
men, or that the officers and directors of the Continental 
believed that the orchards were being judiciously and intel¬ 
ligently cultivated? 

This letter was sent “To purchasers of Green Ridge Val¬ 
ley Orchards ”—to purchasers who had already purchased 
their tracts, had signed their contracts, made their case pay¬ 
ments, given their negotiable promissory notes for the de¬ 
ferred instalment payments, and which negotiable promissory 
notes had been endorsed and delivered over to Mertens by the 
United States Trust Company, and which Mertens had al- 



53 


ready transferred, for value, to divers and sundry banks 
throughout the country. 

It should be kept constantly in mind that the Warden 
letter of July 20, 1914, was sent to the same parties that had 
received the letter of the United States Trust Company matter 
in 1910 and in which the trusteeship was definitely and 
clearly stated, and we repeat that these plaintiffs had in their 
possession the circular letter of the first trustee specific¬ 
ally defining the trusteeship, and the contract which they 
signed and heretofore analyzed, and also that they did not 
receive the Warden letter of July 20, 1914, until long after 
their contracts had been entered into and their notes trans¬ 
ferred to Mertens and by Mertens transferred to innocent 
holders for valuable consideration without notice. 

If Warden had deliberately sought to enlarge the trustee¬ 
ship in so sweeping and radical a fashion as to place upon 
the Continental Trust Company the obligation to see to the 
care and cultivation of the orchards, it would and could 
have been of no avail to any of the plaintiffs here whether 
they became purchasers under the regime of the United 
States Trust Company or under the regime of the Conti¬ 
nental Trust Company, for it (the communication) was sent 
alone to tract purchasers who had become such and there¬ 
fore whose legal status had already been defined a long time 
before the letter was written, and since it was not sent at 
all to the parties who purchased under the regime of the 
Continental Trust Company, the letter can likewise be of 
no avail to them. 
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Fourth. 

There was Nothing in the Letters, Bepresentations, or 

Conduct of the Continental Trust Company upon 

Which to Found the Claim of a Constructive Trust. 

Counsel for the complainants attempt to inject another 
issue in this cause, wholly outside of and beyond the issues 
raised in the bill of complaint, in that they assert that be¬ 
cause of the peculiar and special facts and circumstances in 
this case, the fund received by the Continental from the tract 
purchasers in payment of their tracts were impressed with a 
trust in favor of said tract purchasers, and that the Con¬ 
tinental was liable therefor to the tract purchasers at least 
to the extent of any pecuniary benefit derived therefrom, and 
cites as authority the case of the Anglo-American Savings & 
Loan Association vs. Campbell et at., 13th App. D. C., page 
581. 

What are the peculiar and special facts and circumstances 
referred to by counsel for the plaintiffs calculated to justify 
this theory? All of the peculiar facts and circumstances re¬ 
lied upon by the plaintiffs’ counsel to support this contention 
are, according to their own statement, in the written instru¬ 
ments heretofore discussed in this brief. (See pages 18 and 
19 of the plaintiffs’ brief.) We find nothing peculiar in 
any of these papers and nothing to justify such a theory. 

They now claim that there is no expressed trust, but rely 
upon some kind of a constructive trust. In order to impress 
a trust on a fund contrary to the intention and will of a party, 
you must show that a fund was obtained and withheld by him 
in violation of his duty to another. It is conceded that there 
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was no intention to impound any fund as a trust fund. The 
fact is, and the record shows, that there is no fund as claimed 
by the plaintiffs. 

In order to create a constructive trust, there must be some 
special circumstances and conditions consisting of representa¬ 
tions and conduct done on one side and actions founded 
thereon upon the other, in accordance with the established 
principle of equitable estoppel. 

It is difficult to understand clearly what counsel for the 

i/ 

complainants really mean. They assert that a fund was im¬ 
pressed with a trust, intimating that it was in some way , 
or other the duty of the Continental to hold some fund for 
the benefit of the purchasers, yet they contradict this idea 
by going on to say that some fund was impressed with a trust 
because of the failure on the part of the Continental to exer¬ 
cise reasonable care and diligence in having the orchards 
cared for and cultivated. The expression would seem to 
indicate that the plaintiffs had in mind some fund which the 
Continental had, and should have paid to Mertens, and then 
followed and controlled by the Continental even in the hands 
of Mertens. 

In order to create a constructive trust, there must be some 
definite fund or property of some kind in hand against 
which or upon which to impress the trust. They seek to im¬ 
press upon the Continental, contrary to its intention, and 
contrary to the expressed provisions of the contracts, the 
duty not only to pay the purchase money and notes to Mer¬ 
tens, but to follow them in their possession, and see to it that 
Mertens handled it wisely, properly and honestly in all re¬ 
spects in and about this vast orchard enterprise. There 
are no constructive trust cases in the books that impose the 
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duty on one person to perform the contract obligations of 
another, and to thus stretch the doctrine would be extraordi¬ 
nary and unwarranted. 

Be that as it may. let us see what there is in this case in 
anywise to support the contention of the plaintiffs. They 
do not rely upon, nor were there any, verbal representations 
by either of the trust companies, or by any of their officials, to 
the plaintiffs, or any of them All the representations relied 
upon to support the plaintiffs’ contention, as before stated, 
are contained in the written papers above referred to. 

The plaintiffs contend that the mere fact that the pur¬ 
chase-money was made payable to the trust companies was 
calculated to make one believe that the trust companies 
would supervise the development of the orchards. Plain¬ 
tiffs do not say that they relied upon this belief ; they do not 
say that they were influenced in any manner by it; they 
never indicated to the trust companies at any time that they 
so relied, or that they expected the trust companies in any 
manner to supervise the development of the orchards. 

The subsequent conduct and acts of these purchasers in¬ 
dicate that they did not have such a belief and certainly did 
not rely on such an idea. Not one of the two thousand and 
more tract purchasers ever called upon the trust companies to 
do anything about the cultivation and development of the 
orchards, or in any way complained to them of any failure 
on the part of Mertens to cultivate and care for their tracts. 

Much is sought to be made of the fact that checks and 
notes on account of the purchase price were made payable 
to the Trust Company. As observed elsewhere in this brief, 
the purchase money belonged to Mertens and it was well 
within their power to so direct the payments, and it was also 
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natural since the Trust Company was the fiscal agent of the 
owners, and it was necessary since the Trust Company was 
under the duty of making title to the tract purchasers when 
the purchase price represented principally by the notes had 
been fully paid. The purchasers might have claimed or 
contended that they had made their payments to Mertens 
and Mertens might have denied it. Some means of identifi¬ 
cation of the notes had to be devised, and hence it was ar¬ 
ranged that the checks and notes should be made payable to 
the order of the Trust Company for the purposes of identifi¬ 
cation so that upon the exhibition of the notes to the Trust 
Company so endorsed and identified and marked cancelled 
and paid, that would constitute sufficient proof to the Trust 
Company, not only of the payment of the notes, but of the 
identification of the notes as being connected with the pur¬ 
chase contract. Mr. Warden testified that the tract pur¬ 
chasers’ notes were endorsed by the Trust Company for the 
purpose of making them negotiable and for the purpose of 
identifying them, “so that should a dispute arise between 
the Mertens and any of the tract purchasers it would enable 
the Continental Trust Company to determine whether the 
tract purchaser should have his deed and whether his con¬ 
tention was right or whether Merten was right (Rec., p. 138). 

We here note with emphasis the fact that the checks and 
notes constituting the purchase price of the tracts in the 
White case were also made payable to the thistee, and the 
Circuit Court of Appeals commenting thereon said: 

“The question here is simply: Did the Trust Com¬ 
pany bind itself to perform the executory agreements 
evidenced by the letters from White to the Land 
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Company as to planting and caring for the grove 
called for in said letters, or did it only agree to 
convey the land, the title to which it held, on account 
of the Land Compan} r , and did it receive the con¬ 
sideration only for the purpose of transmission of 
the cash and notes to the Land Company? 

“We think it is quite evident, from the letters, 
that the entire contract was between White and the 
Land Company; that the Trust Company was under¬ 
stood to accept the agreement solely to signify that it 
would convey the land when the contract between the 
Land Company and White was fulfilled.” 

We are forced to conclude: 

First. That if they did rely upon the trust companies 
to see to it that the tracts were satisfactorily cared for, the 
tract must have in fact been satisfactorily cared for, since 
no complaint was made to the trust companies; or 

Second. That they had no such belief. 

The fact is they had no such belief until it was suggested 
to them by counsel. (See record page 158.) 

They admit, however, that they looked to Mertens as the 
sole parties to plant and develop the orchards, and that they 
knew that Mertens would need the purchase price to aid them 
in the development of the orchards, and they admit that 
they knew that all of the purchase price, including the cash 
atid notes were endorsed and turned over to Mertens by the 
trust companies immediately upon the receipt of such cash 
and notes; and the record shows that this was done. Yet, 
in spite of this, they claim that the trust companies should 
have in some way followed the cash and notes in the hands 
of Mertens and supervised the disposition thereof. 
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At the time'the Continental took' over the trusteeship 
practically all of the orchard tracts were sold, and the entire 
purchase price of these orchards had already been delivered 
to Mertens by the U. S. Trust Company, and therefore never 
received by the Continental. 

Under the theory of the case of the Anglo-American 
Association vs. Campbell, payment and delivery of the pur¬ 
chase price into the hands of Mertens was all that the trust 
companies could be expected to do. The legal effect of that 
case is that there was no legal or moral obligation on the 
part of the trust companies to see that Mertens actually used 
the funds in the development of the orchard tracts. 

# In the case of the Anglo-American Association vs. Camp¬ 
bell, it appeared that the association agreed to loan Lea the 
sum of $46,500 with which to build certain houses in ac¬ 
cordance with certain plans and specifications, said money 
to be paid in installments at certain stages in the construc¬ 
tion of the houses. The money was loaned for the expressed 
purpose of erecting the houses in accordance with the plans 
and specifications. 

Campbell, a materialman, entered into an agreement with 
Lea to supply certain material to be used in the construction 
of the houses. Campbell looked to the funds to be advanced 
under the contract for the loan as a means of obtaining pay¬ 
ment for his materials. His written contract with Lea fixed 
the times of his payments corresponding with those of the 
advances to be made to Lea by the association. 

Campbell knew the details of the loan contract and relied 
upon it as a basis of the credit extended to Lea. 

The building association making the loan for the build¬ 
ing purposes was engaged in the business of loaning money 
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for such purposes in the District of Columbia, and it was 
reasonable to suppose that parties supplying material would 
rely upon the money the association was loaning for the 
payment of their materials, and it was one of the induce¬ 
ments of furnishing materials. Charged with this knowl¬ 
edge, the building association contracted to advance Lea 
the full sum of $46,500 with which to construct the houses. 

The houses were completed in accordance with the plans 
and specifications, but when the time for the payment of the 
last installment arrived, the association, for its own ad¬ 
vantage and without justification shown, withheld the sum 
of $3,000 and refused to pay the same over to Lea. Upon 
the facts, the court held that the $3,000 was impressed wit^ 
a trust in the hands of the Anglo-American Association 
in favor of Campbell, as the association by its conduct in¬ 
duced, or contributed to induce, Campbell to contract with 
Lea, and with his materials to increase the security for its 
own debt, it would be inequitable and unjust to permit the 
association to withhold the money upon which he (Campbell) 
had relied for reimbursement. 

Continuing, the court says: 

“Although the loan was obtained for the express 
purpose of erecting the houses according to plans and 
specifications submitted with the application there¬ 
for, there is nothing in the nature of the contract, or 
in its terms, that made it obligatory upon the asso¬ 
ciation to see that the money advanced thereunder 
was applied to payments for labor and material fur¬ 
nished in the construction. Hence, payments made 
to Lea, after, as well as before, notice of the claims 
due the appellees, and the filing of their liens, were 
in discharge of the contract of the association and 
brought it under no liability to them.” 
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The court further states: 

“Payment into his hands was all that it was bound 
to make, and Lea’s creditors had, therefore, no legal 
right to ask anything more. Had he received all 
of the money and then failed to pay them, they would 
have no remedy against the association, for its obli¬ 
gation would have been completely discharged.” 

We cannot see any comfort in this case for the Appellants, 
as it is admitted by them and shown by the evidence that all 
of the purchase price of all of the contracts was turned over 
and delivered to Mertens by the trust companies. 

There is, however, this contention on the part of the plain¬ 
tiffs’ counsel, namely, that $80,500 was owed by Mertens to 
the Continental at the time the Continental took over the 
trusteeship for which it had no security. 

At this time the Mertens were indebted to the U. S. Trust 
Company in a large sum of money theretofore loaned by the 
U. S. Trust Company to Mertens for the purpose of develop¬ 
ing the orchards; that the U. S. Trust Company held a large 
number of the tract purchasers’ notes as security for this 
loan; that it was necessary for Mertens to liquidate this 
indebtedness before the U. S. Trust Company would release 
the trusteeship and the collateral. 

The Continental agreed at that time to loan Mertens the 
sum of $247,000, to be collateraled by purchasers’ notes to 
the extent of $400,000, then supposed to be in the hands of 
the U. S. Trust Company as collateral, and the unsold land, 
as set out in the agreement of July 27,1914, between Mertens 
and the Continental. Mertens gave their notes, aggregating 
$247,000, to the Continental, which the Continental placed 
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to the credit of Mertens, and out of this credit of $247,000 
was paid in full the amount due the U. S. Trust Company. 
The $80,500 due the Continental was also charged against 
this credit of $247,000. 

While the agreement was that the $400,000 worth of tract 
purchasers’ notes, then supposed to be held by the U. S. 
Trust Company, would be turned over to the Continental as 
collateral for this last-mentioned loan of $247,000, yet, in 
fact, a much less amount of notes was turned over bv the 
U. S. Trust Company to the Continental. 

All of these notes were given by purchasers for purchases 
made prior to the trusteeship of the Continental and which 
had theretofore already been delivered to Mertens and used 
by them as collateral for advances by the U. S. Trust Com- . 
pany. At no time and on no occasion did the Continental 
retain as collateral, or otherwise, any of the notes or cash 
given by the few purchasers of tracts subsequent to the as¬ 
sumption of the trusteeship by the Continental. 

In this connection attention should be called to the fact 
that the plaintiffs expressly state that they are not attempting 
to hold the Continental in any way responsible for the actions 
or breach of duty on the part of the U. S. Trust Company 
because of its assumption of the trusteeship or for any other 
reason. (See Appellants’ Brief, p. 18.) 

It is pertinent to state here that the evidence shows that the 
$80,500 then owing to the Continental by Mertens was loaned 
for the express purpose of being used by the Mertens in the 
development of this orchard enterprise (Bee., p. —). 

Counsel for the plaintiff in their brief, on page 14, state 
that after the Continental became subsituted trustee it re¬ 
ceived many hundreds of thousands of dollars from tract 
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purchasers in payment of notes previously given as part of 
the purchase price for tracts purchased prior to July 20, 
1914, and many thousands of dollars for tracts purchased 
subsequently; that the Continental immediately paid out 
of the money thus collected the pre-existing indebtedness of 
$80,500, plus interest thereon. 

This is a misstatement. The fact is. and the record shows 
that the Continental did not collect any of the tract pur¬ 
chasers’ payments on account of sales made prior to 1914, or 
any other time, other than the notes pledged to it in the 
ordinary course of business as collateral security to its here¬ 
tofore-mentioned loans for the purposes of this enterprise. 

The record further shows that the alleged payment of 
$80,500 was simply a matter of bookkeeping by the Con¬ 
tinental. The Continental discounted a large amount of 
Mertens’ notes for Mertens’ credit and took up the $80,500 
out of the new discount. The newly discounted notes were 
never paid in full, and over $135,000 was due thereon at the 
time of the bankruptcy, and more than $80,000 worth of 
tract purchasers’ notes were unpaid. 

It is an attempt on the part of counsel for the appellants, 
without justification from the evidence, to make it appear 
that the Continental, without right and in violation of its 
duty to the purchasers, withheld from Mertens $80,500; that 
the trust company should have paid it over to Mertens to be 
used by Mertens in the development of the orchards so at 
to bring it within the theory of the Anglo-American case. 

It appears that all the notes delivered by Mertens to the 
Continental Trust Company, whether they came from the 
pledged notes held originally by the United States Trust 
Company or direct from Mertens, they had all been executed 
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pursuant to contracts entered into wholly during the period 
of the trusteeship of the United States Trust Company and 
by said Trust Company transferred and delivered to Mertens. 

It also appears that these notes, all of them, were together 
—en bloc —pledged to the Continental to secure its single 
indebtedness of $247,000; that this new loan was at no time 
segregated into items nor were the notes divided and allo¬ 
cated to different advancements that constituted the whole 
so that there could be a piece of property or fund separate 
and apart and hence subject to impoundage. On the con¬ 
trary, all of these notes pledged to the Continental were from 

i 

the beginning so hopelessly mingled, one note with another, 
that it would not be possible to impress a constructive trust 
upon any part of it. 

It also appears that many of these notes were not paid at 
all and that at the time of the bankruptcy of Mertens, more 
than one-half ($135,000) of the indebtedness of $247,000, 
was unpaid. 

It does not appear what tract purchasers gave these notes 
or what ones of them were paid or what ones were not paid. 
If, therefore, a portion of these notes should be arbitrarily 
allocated to, and as security for, the $80,500, it is pertinent 
to ask for whose benefit can they be impounded? Certainly 
there is no evidence that the plaintiffs or interveners gave 
them or owned them or have any right to impress them or 
any of them under a constructive trust. 

Can then the plaintiffs en masse claim them or some unas¬ 
certained part of them as theirs to the exclusion or inclu¬ 
sion of other tract purchasers not parties here and without 
regard to the facts and circumstances under which the par¬ 
ticular notes were given and ten years after they were 
pledged to the Continental Trust Company? 
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We do not think, nor do we concede, that the facts and 
circumstances in this case bring it within the principles of 
the Anglo-American case. 

The Continental made no representations at all concerning 
the purchase price, nor was its conduct such as would war¬ 
rant the tract purchasers in believing that it would assume 
any disposition thereof. The Continental did not assume 
the trusteeship until July, 1914, four years after the be¬ 
ginning of the development of the orchards. 

So far as the record shows, the few contracts of purchase 
entered into after the assumption of the trusteeship by the 
Continental were for tracts already planted several years be¬ 
fore, as shown by the contract of the witness Chappell, 
Record, page —. 

Therefore the few tract purchasers who bought after. 1914 
could not have thought that their purchase price would be 
used in the development of their orchards as their orchards 
had already been cared for several years of the time con¬ 
tracted to be cared for by Mertens. 

However, conceding for the purposes of argument only, 
that the present case comes within the principles expressed 
in the Anglo-American case, and that it was the duty of the 
trust companies to turn over the purchase price and notes to 
Mertens, we submit that this was fully done. The plain¬ 
tiffs allege in their bill that all of the cash and notes received 
by both of the trust companies were turned over to Mertens, 
and the undisputed evidence is that this was done. We re¬ 
peat again that this court in the Anglo-American case stated 
that payment to Lea (or in this case Mertens) was all that 
trustee was required to do. 
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When stripped of legal verbiage, adjectives and irrelevant 
matter, here is the picture the case presents: 

One thousand tract purchasers, more or less, out of about 
two thousand join in one suit against the two trustees, al¬ 
though the trusteeship was successive and not joint, and base 
their united consolidated case on two thousand separate 
and necessarily different transactions out of which grew and 
were executed as many separate and separated contracts call¬ 
ing for individual parcels of land, vainly imagining that a 
court of equity can and will entertain their suit to avoid a 
multiplicity of suits, notwithstanding the fact that the plain¬ 
tiffs are different and their respective causes of action dis¬ 
tinct. 

And they set up for merit that because of the contracts 
the tract purchasers separately and severally entered into 
and of the two letters written, one by the United States Trust 
Company and the other by the Continental Trust Company, 
that the Continental, on the theory of a constructive trust, 
should be held liable to them for its failure to see that Mer- 
tens applied the money they paid and the proceeds of the 
notes they gave to the care and cultivation of the orchards 
to the extent of insuring a full performance of the obligations 
assumed alone by Mertens, and in the face of the fact that 
there is not one word that squints that way in either the 
contracts themselves or in the letters or in any utterance 
by any of the officials of either of the trust companies. 

And when this claim is announced and made for the first 
time in the year 1917 and only after the bankruptcy of Mer¬ 
tens and after it is put into their minds by diligent lawyers 
and self-constituted agents, and despite the fact that the suc¬ 
cessful assertion of such a claim involves the imposition of 
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an obligation on the Continental Trust Company to super¬ 
vise and direct the expenditure of vast sums of money in the 
care and cultivation of thousands of acres of apple orchards 
over a period of five or six or seven years for the use, benefit 
and account of two thousand tract purchasers with whom 
the Trust Company had not contracted, and such obligation 
necessarily carrying with it the duty of superintending the 
purchase of horses, mules and machinery, the selection of 
proper varieties of trees, the actual planting of them, and 
keeping separate accounts of amounts paid by the different 
tract purchasers, and seeing to the expenditure of the money 
of each tract purchaser on his own land in the cultivation 
of his trees separate from all of the others, so as to insure 
ultimately that Mertens would deliver to each and every one 
of the tract purchasers their several and particular pieces 
and parcels of land with a five-year commercial apple or¬ 
chard thereon. 

To state the case is to shock the conscience of a court of, 
equity. 

Respectfully submitted, 

CHARLES A. DOUGLAS, 

BATES WARREN, 

WILLIAM H. SHOLES, 

Attorneys for the Continental Trust Company. 
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